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IN THE 

United States Court of Appeals 

District of Columbia. 

No. 9741. 

THE EAST OHIO GAS COMPANY, 

Petitioner, 

STATE OF OHIO, 

THE PUBLIC UTILITIES COMMISSION OF OHIO, 
Intervening Petitioners , 

vs. 

FEDERAL POWER COMMISSION, 

Respondent. 

BRIEF OF PETITIONER, 

THE EAST OHIO GAS COMPANY. - 

JURISDICTIONAL STATEMENT. 

Petitioner, The East Ohio Gas Company (hereinafter 
called “East Ohio”)* is an Ohio corporation engaged in the 
local distribution of natural gas solely within Ohio. 

Respondent, the Federal Power Commission (herein¬ 
after called the “FPC”), in proceedings before it bear¬ 
ing FPC Docket Nos. G-115, G-399, G-400 and G-401, in 
which East Ohio was respondent and defendant, assumed 
jurisdiction over East Ohio upon the claim that East Ohio 
is a “natural-gas company” within the meaning of the . 
Natural Gas Act (52 Stat. 821 (1938), 15 U. S. C. Sec. 
717) and hence subject to FPC jurisdiction (FPC Opinion 
No. 37 dated April 14, 1939, Tr. Vol. X, p. 3484; FPC 
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Opinion No. 158 dated November 6, 1947, Jt. App. 1 170). 
East Ohio has at all times denied that it is such a 1 ‘ natural- 
gas company’’ and subject to FPC jurisdiction. 

The order of the FPC herein sought to be reviewed 
and set aside, incorporated as part of FPC Opinion No. 
158 (supra, Jt. App. 170), was issued November 7, 1947 
and made effective an FPC order of June 25, 1946 (Jt. 
App. 140) which found East Ohio to be a “natural-gas 
company” subject to FPC jurisdiction and among other 
matters (1) ordered East Ohio to comply with all pre¬ 
vious general accounting orders of the FPC (Nos. 69, 69-A 
and 73; Jt. App. 71, 83, 74) applicable to all “natural-gas 
companies” subject to FPC jurisdiction, (2) ordered East 
Ohio to comply with all previous FPC orders requiring 
the filing of annual reports by such “natural-gas com¬ 
panies” (Nos. 63, 80, 86, 100 and 113; Jt. App. 69, 80, 81, 
85, 87), and (3) ordered East Ohio within 90 days to 
file with the FPC the data, statements and reports re¬ 
quired by those orders in so far as it reasonably could and 
to inform the FPC when the remainder would be filed. 

Within 30 days of the issuance of the FPC order of 
November 7, 1947, to-wit on December 3, 1947, East Ohio 
duly applied to the FPC for a rehearing (Jt. App. ISO) pur¬ 
suant to Section 19 (a) of the Natural Gas Act (52 Stat. 
821, 15 U. S. C. Sec. 717 r). On December 30, 1947 the 
FPC, after modifying its orders of June 25, 1946 and 
November 7, 1947 in respects not now material, denied such 
application (Jt. App. 195). 

Within 60 days after the December 30,1947 order of the 
FPC denying such application, to-wit on January 6, 1948, 
East Ohio filed its Petition for Review in this Court (Jt. 
App. 1) pursuant to Section 19 (b) of the Natural Gas Act 
(52 Stat. 821,15 U. S. C. Sec. 717 r). 


1 The Joint Appendix is printed separately by East Ohio and 
pursuant to agreement with counsel for the FPC sets forth mat¬ 
ters desired by the FPC as well as those required to be set forth by 
East Ohio. 
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The jurisdiction of this Court is invoked under said 
Section 19 (b) of the Natural Gas Act. 

It is believed that the FPC order of November 7, 1947, 
as modified by the order of December 30, 1947 but includ¬ 
ing the parts of the order of June 25, 1946 incorporated 
and made effective thereby as set forth above, is a review- 
able order under the doctrine of Rochester Telephone Cor¬ 
poration v. United States , 307 U. S. 125 (1939). 

STATEMENT OF THE CASE. 

The primary issue in this case is whether East Ohio is 
a “natural-gas company” within the meaning of .the 
Natural Gas Act and accordingly subject to FPC jurisdic¬ 
tion. The secondary issue is whether, assuming it to be so 
subject, the FPC orders made in respect of it are arbitrary, 
unreasonable and invalid under the Natural Gas Act and 
the Constitution. 

As the FPC has said: “The salient facts are without 
dispute” (Opinion No. 158, Jt. App. 171). A brief state¬ 
ment of these facts follows: 

A. The Nature of East Ohio’s Business and Properties. 

East Ohio is an Ohio corporation whose sole business 
from the beginning has been and now is the direct local 
distribution of natural gas in Ohio (Tr. Vol. VII, p. 2513, 
Ex. A; Vol. I, pp. 74, 86, 92, 108-A, 116, 133; Jt. App. 25). 
It serves more than 551,000 consumers in 69 northeastern 
Ohio municipalities, having an estimated population of 
more than 2,000,000 people, of which the principal are 
Cleveland, Akron, Canton, Massillon and Youngstown (Jt. 
App. 89, Ex. 3, Tr. Vol. IV, p. 1967). 

The total sales of East Ohio in 1945 were 77,428 mil¬ 
lion cubic feet (Jt. App. 89). All but Ohio field sales of 
627 million cubic feet was sold at retail to domestic and 
industrial consumers through East Ohio’s pipe lines in 
the 69 Ohio communities served. No sales to industrial or 
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other consumers from pipe lines outside of those com¬ 
munities are made. No sales of any kind are made to any 
other company for resale. East Ohio’s field sales of 627 
million feet in 1945 are sales made either from the well 
mouth or from gathering lines to drillers, lessors and others. 
Field sales in their entirety are made from the Ohio pro¬ 
ducing fields and the gas is entirely consumed in Ohio 
(Jt. App. 16-17, Tr. Yol. I, p. 116). 

In each of the 69 incorporated communities served 
by East Ohio it has a local franchise for distribution (Tr. 
Vol. I, pp. 74-75, 117; Vol. VII, p. 2513, Ex. C). The rates 
for that service, both domestic and industrial, are fixed in 
each instance either by an ordinance passed by the munici¬ 
pal council and accepted by East Ohio, as provided in Ohio 
G. C. Secs. 3982 and 3983, or by order of The Public 
Utilities Commission of Ohio, either under a proceeding 
initiated by East Ohio under Ohio G. C. Secs. 614-20 et seq. 
or by an appeal from a municipal ordinance fixing an 
unacceptable rate under Ohio G. C. Secs. 614-44 et seq. 
Regardless of how the rate is fixed a schedule covering 
domestic and industrial service is filed with the Ohio Com¬ 
mission. Ex. 6 (Tr. Vol. IV, p. 1983) is a copy of all rate 
schedules now on file with the Ohio Commission under 
which all gas in 1945, except field sales, was sold to domestic 
and industrial consumers (Tr. Vol. I, pp. 115-120). 

East Ohio never has transported and does not now 
transport natural gas in interstate commerce, or otherwise, 
for any other person, nor has it ever held itself out as 
being willing to undertake this service (Jt. App. 23). 

East Ohio for many years has purchased gas from 
Hope Natural Gas Company. These purchases in 1945 were 
about 62% of East Ohio’s supply (Jt. App. 89). The Hope 
gas is delivered to East Ohio principally at two points on 
the Ohio side of the Ohio River (Ex. 5, Tr. Vol. IV, p. 1981, 
Jt. App. 17-19, 32-33). The price at which all Hope gas 
is sold to East Ohio was fixed in a recent rate proceeding 


by the FPC and is set forth in schedules filed pursuant to 
orders of the FPC (Jt. App. 21-22, Tr. Vol. I, p. 75, Vol. 
VIII, pp. 2829). 

In 1945 about 23% of East Ohio’s supply was pur¬ 
chased by it from Panhandle Eastern Pipe Line Company 
(Jt. App. 89). This gas is delivered by Panhandle to 
East Ohio at Maumee, Ohio, -where the lines of the two 
companies connect (Ex. 5, Tr. Vol. IV, p. 1981). This gas, 
first purchased in 1944, is likewise sold to East Ohio under 
a rate fixed by order of the FPC in a rate proceeding and 
is set forth in schedules filed pursuant to FPC orders (Jt. 
App. 21-22, Tr. Vol. VIII, p. 2898). 

The remaining 15% of its 1945 supply East Ohio pro¬ 
cured in the Ohio fields either by production or by pur¬ 
chase from other Ohio producers at or near the well mouth 
(Jt. App. 89). No gas has ever moved from East Ohio’s 
pipe lines to points out-of-state (Jt. App. 19-20). 

Connecting its various sources of supply with its 
551,000 consumers East Ohio has the usual pipe lines of 
varying sizes and operating under various pressures, valve 
stations, regulator stations, compressing stations and 
other equipment, and an extensive underground storage 
area -where both out-of-state and Ohio gas is stored during 
periods of slight demand for use in periods of large de¬ 
mand (Jt. App. 91, 17-23, 27-28, 55, 58-59). 

The center of East Ohio’s system for controlling gas 
supplies is at Gross Farm Station located just north of 
Canton, Ohio (Jt. App. 91, 23, 58-59). At this station 
the gas can be so controlled by valves and regulators and 
compressing station as to flow to any part of the system 
where it is needed. This is true of the out-of-state gas 
as well as the Ohio gas (Jt. App. 23, 58-59). Generally 
speaking the out-of-state gas, received at working pressures 
up to 320 pounds, does not require additional pumping to 
deliver it to East Ohio’s consumers although a compressor 




station exists near Gross Farm for the purpose of supply¬ 
ing additional pressure when needed (Jt. App. 36-37). 

The total number of miles of pipe line owned and 
operated by East Ohio as of December 31, 1945 was as 
follows, using the accounting classification required by 
The Public Utilities Commission of Ohio (Jt. App. 88): 

Miles 


Distribution lines 

5,490 

Storage lines 

672 

Field lines 

1,011 

Transmission lines 

903 


The sole business of East Ohio is the local distribu¬ 
tion of gas and all of its property, regardless of its ac¬ 
counting classification into production, transmission, stor¬ 
age and distribution property, is used solely and exclusively 
to that end (Jt. App. 25-28). If East Ohio’s distribution 
business were terminated it would have no use whatever 
for any of its property (Jt. App. 25). Its property, its gas 
purchases and sales, its gas receipts and deliveries are all 
in Ohio (Jt. App. 13, 25). 

B. Regulation of East Ohio by The Public Utilities 

Commission of Ohio. 

The Ohio Public Utilities Act defines as a public utility 
subject to its jurisdiction a company “engaged in the busi¬ 
ness of supplying natural gas for lighting, power, or heat¬ 
ing purposes to consumers within this state” (Ohio G. C. 
Secs. 614-2, -2a). “The jurisdiction, supervision, powers 
and duties of” the Commission are declared to extend to 
every public utility “the plant or property of which lies 
wholly within this state,” to companies operating the same, 
and to the records and accounts of the business thereof 
done within this state (Ohio G. C. Sec. 614-4). The Com¬ 
mission is given the power of general supervision (Ohio G. 
C. Sec. 614-8), to examine records (Ohio G. C. Sec. 614-7), 
to prescribe systems of accounts (Ohio G. C. Sec. 614-10), 
to compel the furnishing of adequate facilities (Ohio G. C. 
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Sec. 614-13), to prevent rebates and discrimination (Ohio 
G. C. Secs. 614-14, -15), to fix and order changes in rates 
other than those fixed by municipal agreement (Ohio G. C. 
Secs. 614-20 et seq.) f to hear appeals from and set aside 
unaccepted ordinance rates and fix substitute rates (Ohio 
G. C. Secs. 614-44 et seq.), to prescribe the form of annual 
reports (Ohio G. C. Sec. 614-48), to prescribe proper de¬ 
preciation charges and require the setting up of a deprecia¬ 
tion fund (Ohio G. C. Secs. 614-49, -50), to authorize the 
issuance of securities (Ohio G. C. Sec. 614-53), to approve 
or forbid the purchase or sale of property (Ohio G. C. Sec. 
614-60), and many other usual regulatory powers. 

Since its creation in 1911 the Ohio Commission has 
repeatedly exercised its regulatory powers over all the 
business activities and property of East Ohio. Ex. 7 (Tr. 
Vol. V, p. 2130) is a list of the formal regulatory proceed¬ 
ings before the Ohio Commission involving East Ohio. 
A summary of these proceedings is as follows (Tr. Vol. I, 
pp. 128-130): 


Ohio Commission Proceedings No. 


Involving rates 160 

Involving acquisition or sale of property 77 

Relating to issuance of securities 11 

Relating to accounting practice 4 

Relating to termination or beginning of service 3 

General complaints as to service, etc. 3 


Total 258 


In addition to these formal proceedings East Ohio has 
been required to file annual reports on forms prescribed 
by the Ohio Commission, conform to the Ohio Commission’s 
uniform system of accounts, install depreciation rates 
fixed by the Ohio Commission and submit to investigation 
and examination of various matters by the Ohio Commis¬ 
sion (Tr. Vol. I, pp. 130-131). In a recent Cleveland rate 
case, for example, the Ohio Commission examined for de¬ 
preciation and valued all of East Ohio’s property, whether 
classified in its accounts as production, storage, transmis¬ 
sion or distribution, except distribution property outside 
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of the Cleveland area and not involved in the Cleveland 
rate case (Jt. App. 24-25). In short, East Ohio has no 
activities of any kind not under supervision and regulation 
by the State of Ohio and no public utility service or prop¬ 
erty not regulated in Ohio (Jt. App. 24). 

C. History of the Proceedings before the Federal 
Power Commission. 

In order that the Court may understand some refer¬ 
ences in the FPC’s Opinions Nos. 37 and 158, and some 
later references in this brief, a short history of the East 
Ohio jurisdictional issue before the FPC is necessary. 

Promptly after the passage of the Natural Gas Act 
in 1938 the City of Cleveland, then engaged in a rate 
controversy with East Ohio before the Ohio Commission, 
filed an application with the FPC requesting it to investi¬ 
gate the cost to East Ohio of transporting natural gas 
through its lines from the Ohio River to the Cleveland 
city gate (Tr. Vol. X, p. 3318). This proceeding was 
docketed as FPC Docket No. G-115. The FPC, without 
any hearing, found East Ohio to be a “natural-gas com¬ 
pany” and issued an order directing East Ohio to prepare 
and submit to it voluminous detailed data in connection 
with its pipe line property and operations (Jt. App. 100). 

After proper applications to the FPC for rehearing 
and stay, all of which were denied (Tr. Vol. X, pp. 3328, 
3502, 3503, 3506), East Ohio filed a petition to review this 
order in the United States Circuit Court of Appeals for 
the Sixth Circuit, claiming that the FPC was without 
jurisdiction, that the order directed to it would entail 
great and useless expense and that the mere finding by 
the FPC that it was a “natural-gas company” would re¬ 
quire it to comply with FPC accounting and other orders. 
The FPC moved to dismiss this petition on the ground 
that the findings and orders made were not reviewable. 
Its position was that this order could only be reviewed if 
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an enforcement proceeding by tbe FPC in the United 
States District Court were instituted pursuant to Section 
20 of the Natural Gas Act (15 U. S. C. Sec. 717s). The 
Circuit Court of Appeals for the Sixth Circuit sustained 
the FPC’s motion to dismiss the appeal. East Ohio Gas 
Company v. Federal Power Commission , 115 F. (2d) 385 
(1940). 

Thereafter to this date no proceeding has been brought 
by the FPC in any court to enforce any of its orders 
against East Ohio. 

In the meantime East Ohio has not complied with any 
general FPC orders as to accounting, annual reports or 
otherwise. It did, however, after the amendment of Sec¬ 
tion 7 of the Natural Gas Act on February 7, 1942 which 
instituted a system of requiring certificates of convenience 
and necessity from the FPC (56 Stat. 83, 15 U. S. C. 
Sec. 717 f, pars, (c)-(g)), on three occasions file applica¬ 
tions for such certificates. The first was for a so-called 
4 ‘grandfather clause” certificate covering its existing 
operations (FPC Docket No. G-266, Tr. Vol. VII, p. 2513) 
and the others for additional pipe lines in Ohio, one to 
connect with Panhandle at Maumee, Ohio (FPC Docket 
No. G-458, Tr. Vol. VIII, p. 2929) and the other to add a 
further line to connect with Hope at the Ohio River (FPC 
Docket No. G-695, Tr. Vol. IX, p. 3261). In all of these 
cases East Ohio, because its status had not been deter¬ 
mined by the courts, adopted the prudent course of apply¬ 
ing to the FPC, setting forth the facts as to its opera¬ 
tions and asking the FPC in the alternative to find (a) 
that East Ohio is not a “natural-gas company” and need 
not obtain a certificate from the FPC or, (b) if the FPC 
still adhered to the view that East Ohio is a “natural- 
gas company,” to grant the certificates. In each of these 
cases the FPC found East Ohio to be a “natural-gas com¬ 
pany” and in each case granted the certificate sought (Tr. 
Vol. VHI, p. 2827, Vol. IX, p. 3240 (FPC Opinion No. 109), 
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Re The East Ohio Gas Company, Docket No. G-695, July 3, 
1946, Jt. App. 170, footnote). Since East Ohio was not 
prejudiced by any of these orders of the Commission it 
could not obtain a review by the courts of the finding that 
it was a “natural-gas company” and it was so advised by 
its counsel (Jt. App. 28-29). 

The proceedings in Docket No. G-115 long lay dor¬ 
mant before the FPC after the decision of the Sixth Cir¬ 
cuit Court of Appeals in 1940, although in 1942 the Cities 
of Euclid, Cleveland and Lakewood, Ohio, filed so-called 
complaints which asked the FPC to find East Ohio a 
11 natural-gas company ’ ’ and to enforce its general account¬ 
ing orders against it (Docket No. G-399, Jt. App. 109; 
Docket No. G-400, Jt. App. 114; Docket No. G-401, Jt. App. 
119) and East Ohio promptly filed motions to dismiss these 
complaints (Jt. App. 125, 126, 127). Finally on February 
.16, 1946 the FPC revived Docket No. G-115 by denying 
these motions to dismiss, consolidating these proceedings 
with it and ordering East Ohio to show cause why it should 
not comply with the 1939 FPC order in Docket No. G-115 
applying specifically to East Ohio and all its other general 
accounting and report orders (Jt. App. 130). 

Then followed the proceedings and orders detailed 
under “Jurisdictional Statement” at pages 1 to 3 above. 

In both the review before the United States Circuit 
Court of Appeals for the Sixth Circuit and the revived 
Docket No. G-115 proceedings the State of Ohio and The 
Public Utilities Commission of Ohio intervened or became 
parties in opposition to the FPC’s assertion of jurisdic¬ 
tion over East Ohio (Jt. App. 138, 139, 163, 188). They 
have similarly intervened as petitioners or appellants be¬ 
fore this Court. 
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D. Impact on East Ohio of the Federal Power 
Commission’s Order Here Under Review. 

The FPC order here under review requires East Ohio 
to file annual financial and statistical reports in the form 
prescribed by the FPC covering all of East Ohio’s prop¬ 
erties and operations for 1939 and subsequent years and to 
conform all of its accounting for all of its properties and 
operations with the FPC system of accounts and the partic¬ 
ular “original cost” determination instructions thereunder. 

During each of the years since the passage of the 
Natural Gas Act, and before, East Ohio has been keeping 
its books of accounts in accordance with the uniform system 
of accounts prescribed or permitted by The Public Utilities 
Commission of Ohio to be used, and has filed annual re¬ 
ports, depreciation rates and similar accounting and other 
data with the Ohio Commission (Tr. Vol. I, pp. 71, 130). 
The uncontradicted evidence shows that the cost to East 
Ohio of attempting to comply with FPC Orders Nos. 69, 
69-A and 73 requiring reclassification and a statement of 
“original cost” of all of East Ohio’s properties—general, 
distribution, transmission and production,—would now be 
between $1,500,000 and $2,000,000 (Jt. App. 25). 

It is also an important fact that under Ohio law the 
original cost of utility property, particularly as defined by 
the FPC in its Order No. 73 (Jt. App. 74), is not a recog¬ 
nized element in rate making by Ohio rate regulatory au¬ 
thorities. The East Ohio Gas Co. v. Public Utilities Com¬ 
mission of Ohio, 133 O. S. 212, 12 N. E. (2d) 765 (1938); 
The East Ohio Gas Co. v. Public Utilities Commission 
of Ohio, City of Cleveland v. Public Utilities Commission 
(Two Cases), 137 O. S. 225, 28 N. E. (2d) 599 (1940), 
City of Marietta v. Public Utilities Commission of Ohio, 
148 O. S. 173, 74 N. E. (2d) 74 (1947). 

Thus the effect of the FPC order under review is to 
require East Ohio to spend between $1,500,000 and 
$2,000,000 purely for the purpose of informing the FPC 
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generally as to East Ohio’s operations—all of which are 
in Ohio and none of which involves rates or service subject 
to FPC jurisdiction. It also duplicates East Ohio’s ac¬ 
counting and reports and the expense connected therewith, 
since East Ohio now fully accounts and reports as required 
by the Ohio Commission. 

All this additional expense must in the end be borne 
as a part of the cost of natural gas from East Ohio by 
its customers in Ohio, as the evidence showed (Jt. App. 59- 
60). For these and other substantial reasons the State of 
Ohio and the Ohio Commission have from the beginning 
of the FPC assertion of jurisdiction over East Ohio been 
strongly opposed to that claim of power. We call partic¬ 
ular attention to the statement of the Assistant Attorney 
General of Ohio at Jt. App. 61-63. 

STATUTES AND CONSTITUTIONAL 
PROVISIONS INVOLVED. 

The relevant parts of the Natural Gas Act and the 
Constitution of the United States are printed in the Sup¬ 
plement to this brief, pages 47 to 60 below. Copies of the 
Public Utilities Act of Ohio will be handed to the Court on 
argument. 


STATEMENT OF POINTS. 

Point 1. 

East Ohio is not a “natural-gas company” within the 
meaning of the Natural Gas Act and the FPC is without 
any statutory jurisdiction over it. The FPC erred in find¬ 
ing otherwise. (Petition for Review, I, pars. A, B, C and 
D, pp. 3-6, Jt. App. 3-6). 

Point 2. 

The FPC erred in requiring East Ohio to comply with 
the FPC’s general accounting and report orders for the 
reason that these orders seek to apply equally to all classes 
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of property owned by a “natural-gas company” whereas 
the statutory jurisdiction of the Commission does not ex¬ 
tend to the local distribution of natural gas, or to the facili¬ 
ties used for such distribution, or to the production and 
gathering of. natural gas (Petition for Review, II, p. 7, 
Jt. App. 7). 

Point 3. 

The information required of East Ohio by the FPC 
orders, involving great expense to East Ohio and its 
customers, has no possible relevance to any Federal gov¬ 
ernmental object. Its only possible relevancy is to the 
regulation of rates for local distribution in Ohio. Such 
orders, and any provisions of the Natural Gas Act con¬ 
strued to authorize their issuance, constitute an invasion 
of the powers reserved to the State of Ohio under the 
Tenth Amendment to the Constitution of the United States, 
are not within the powers delegated to the Federal Govern¬ 
ment under Article I, Section 8 thereof, are unreasonable 
searches and seizures in violation of the Fourth Amend¬ 
ment thereto, and a deprivation of East Ohio’s property 
without due process of law and a taking of its property 
for public use without just compensation in violation of 
the Fifth Amendment thereto (Petition for Review, III, 
pars. A, B, pp. 7-8, Jt. App. 7-8). 

SUMMARY OF ARGUMENT. 

POINT 1. 

East Ohio’s sole business is the local distribution of 

■ # 

natural gas. Admittedly it makes no sales subject to 
FPC jurisdiction. It transports no gas for hire or for 
others. Its only interstate transportation is that which 
in a mechanical sense occurs when gas purchased by it in 
Ohio from interstate pipe line companies, at prices fixed 
by the FPC, moves through its lines to its 551,000 Ohio 
consumers. 
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Section 2 of the Natural Gas Act defines a “natural- 
gas company” as “a person engaged in the transportation 
of natural gas in interstate commerce.” The FPC in this 
case has applied this definition mechanically and thereby 
has asserted full jurisdiction over East Ohio and every 
other local distributing company which buys some gas from 
an interstate pipe line company at some distance from the 
residences of its consumers. 

Since these FPC decisions the Supreme Court in Pan¬ 
handle Eastern Pipe Line Company v. Public Service Com¬ 
mission of Indiana, 332 U. S. 507 (1947), has held that the 
scope of FPC jurisdiction is not to be determined solely 
by Section 2 but that Section 1 of the Act determines its 
“coverage and does so in the light of the situation existing 
at the time” the law w T as enacted (p. 516). 

The history of the Natural Gas Act clearly shows that 
its sole purpose was to fill a regulatory gap and confer 
jurisdiction on the FPC over matters relating to the sale 
and transportation of natural gas which the Supreme Court 
prior to 1938 had held were not subject in any way to State 
regulation even in the absence of federal regulation. 

Section 1 (a) of the Natural Gas Act declares that 
“the business* of transporting and selling natural gas for 
ultimate distribution to the public is affected with a public 
interest.” Section 1 (b), after declaring that the Act shall 
apply “to the transportation of natural gas in interstate 
commerce, to the sale in interstate commerce of natural gas 
for resale * * * and to natural-gas companies engaged in 
such transportation or sale,” further declares “but [it] 
shall not apply to any other transportation or sale of natu¬ 
ral gas or to the local distribution of natural gas or to the 
facilities used for such distribution or to the production or 
gathering of natural gas.” 

In moving its own gas from points of delivery in Ohio 
East Ohio is not engaging in the “business” of transporta- 


• Emphasis throughout is supplied unless otherwise stated. 



15 


tion in any real or regulatory sense. It has never under¬ 
taken any public utility obligations, either local or inter¬ 
state, in connection with such transportation. The Su¬ 
preme Court has held that similar transportation under a 
similar statutory definition is not transportation in a regu¬ 
latory sense but is “merely an incident to use at the end.” 
The Pipe Line Cases, 234 U. S. 548 (1914). Here the end 
is local distribution. 

The State of Ohio has complete power, which for 35 
years it has exercised, to regulate East Ohio’s rates and 
all of its service. 

Thus the character of transportation in which East 
Ohio engages brings it within the provision of Section 
1 (b) excluding from FPC jurisdiction “other transporta¬ 
tion,” meaning any transportation in interstate commerce 
of a non-regulative character or which the States can 
regulate. 

Furthermore, all of East Ohio’s facilities are used 
solely for and its business is solely that of local distribu¬ 
tion. As such it falls within the provisions of Section 1 (b) 
expressly excluding the FPC from jurisdiction over “local 
distribution of natural gas” or “the facilities used for such 
distribution.” 

Any other interpretation of the Natural Gas Act as 
applied to East Ohio raises grave doubts as to its constitu¬ 
tionality. Northern Pacific Railway Company v. North 
Dakota, 236 U. S. 585, 595 (1915); Thompson v. Consoli¬ 
dated Gas Utilities Corp., 300 U. S. 55 (1937) and other 
cases. 

POINT 2. 

Even if East Ohio were technically a “natural-gas 
company” under the Natural Gas Act, which it is not, the 
FPC general report and accounting orders here involved 
are invalid because they exceed the FPC’s statutory powers. 
Section 1 of the Act limits all of the general provisions of 
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the Act so that they shall not apply “to the local distribu¬ 
tion of natural gas or to the facilities used for such dis¬ 
tribution or to the production or gathering of natural gas.” 
The orders, contrary to this limitation, require East Ohio, 
among other matters, to determine the “original cost” of 
all of its extensive distribution, production and gathering 
properties in Ohio and to follow FPC accounting on these 
same properties and their operation. Since East Ohio has 
no rates for interstate sales or transportation which are 
subject to FPC regulation, the orders cannot be sustained 
as a necessary or appropriate incident to matters over 
which the FPC can and does have jurisdiction. 

POINT 3. 

Similarly the FPC general report and accounting 
orders here involved are invalid because they conflict with 
federal constitutional limitations. They attempt to regulate 
intrastate matters which cannot be regulated by a federal 
agency and are reserved for State regulation under the 
Tenth Amendment and Article I, Section VIII of the Con¬ 
stitution. They cannot be supported as requiring informa¬ 
tion for information’s sake because the federal government 
does not possess general investigatory powers. KUbourn 
v. Thompson, 103 U. S. 168 (1880); McGrain v. Daugherty, 
273 TJ. S. 135 (1927); Jones v. Securities <& Exchange Com¬ 
mission, 298 U. S. 1 (1936) and other cases. 

Moreover the enormous expense of compliance with 
these orders—between $1,500,000 and $2,000,000—coupled 
with their lack of utility and reasonable relationship to any 
proper federal regulatory object, or even any Ohio regula¬ 
tory object, renders them invalid as an unreasonable search 
and seizure, as a deprivation of property without due 
process of law and as a taking of property for public use 
without just compensation under the Fourth and Fifth 
Amendments to the Constitution. Federal Trade Commis¬ 
sion v. American Tobacco Company, 264 U. S. 298 (1924); 




Missouri Pacific Railway Company v. Nebraska , 217 U. S. 
196 (1910); American Telephone & Telegraph Co. v. U. S., 
299 U. S. 232 (1936) and other cases. 

ARGUMENT. 

I. EAST OHIO IS NOT A “NATTJRAL-GAS COMPANY” 
WITHIN THE MEANING OF THE NATURAL GAS ACT 
AND IS NOT SUBJECT TO THE FEDERAL POWER 
COMMISSION’S JURISDICTION. 

A. The Issue as to Jurisdiction and Preliminary 

Considerations. 

A “natural-gas company” is defined by Section 2 of the 
Natural Gas Act as follows (Supp., page 48 below): 

“(6) ‘Natural-gas company’ means a person en¬ 
gaged in the transportation of natural gas in interstate 
commerce, or the sale in interstate commerce of such 
gas for resale.” 

Since East Ohio does not sell any gas from its system 
for resale, the more precise issue is whether East Ohio is 
“a person engaged in the transportation of natural gas in 
interstate commerce” within the meaning of the Act. 

While “interstate commerce” is defined, the phrase 
“engaged in the transportation” is not included among the 
definitions in Section 2. However, in Panhandle Eastern 
Pipe Line Company v. Public Service Commission of In¬ 
diana, 332 U. S. 507 (1947), decided subsequent to all FPC 
opinions in this East Ohio case, the Court observed that 
the scope of the Natural Gas Act was not to be determined 
solely by the definitions of Section 2 hut that Section 1 (b) 
“determines the Act’s coverage and does so in the light of 
the situation existing at the time” of enactment (p. 516). 

The provisions of Section 1(a) and 1(b) are as follows 
(Supp., page 47 below): 

“Section 1. (a) As disclosed in reports of the Fed¬ 
eral Trade Commission made pursuant to Senate Reso- 
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lution 83 (Seventieth Congress, first session) and other 
reports made pursuant to the authority of Congress, 
it is hereby declared that the business of transporting 
and selling natural gas for ultimate distribution to 
the public is affected with a public interest, and that 
Federal regulation in matters relating to the trans¬ 
portation of natural gas and the sale thereof in inter¬ 
state and foreign commerce is necessary in the public 
interest. 

“(b) The provisions of this act shall apply to the 
transportation of natural gas in interstate commerce, 
to the sale in interstate commerce of natural gas for 
resale for ultimate public consumption for domestic, 
commercial, industrial, or any other use, and to natural- 
gas companies engaged in such transportation or sale, 
but shall not apply to any other transportation or sale 
of natural gas or to the local distribution of natural 
gas or to the facilities used for such distribution or 
to the production or gathering of natural gas.” 

It will be noted that the “but” clause of Section 1(b) 
expressly declares that the Act “shall not apply to any 
other transportation * * * or to the local distribution of 
natural gas or to the facilities used for such distribution 

• I « M 

• 

It is the position of East Ohio that the transportation 
of its own gas, through its own lines, for its own purposes, 
is not the transportation business , but is “other transporta¬ 
tion” and that all of its facilities are used solely for the 
purpose of its own local distribution. On both grounds 
East Ohio is expressly excluded from the jurisdiction of 
the FPC. 

The FPC has repeatedly taken the view in its opinions 
and orders that the mere mechanical continuance of the in¬ 
terstate movement of natural gas in East Ohio’s lines makes 
East Ohio a “person engaged in the transportation of natu¬ 
ral gas in interstate commerce” within the meaning of 
Section 2 of the Act, and that East Ohio’s operation does 
not come within either of the “but” clauses (FPC Opinion 



19 

No. 37 (Tr. Vol. X, p. 3484) p. 10; FPC Opinion No. 158, 
Jt. App. 172-175). 

This literal and mechanical interpretation would sub¬ 
ject to the jurisdiction of the FPC (1) every pumping 
station operator on every interstate pipe line in the country; 
(2) every farmer transporting gas from his own well on 
one side of a state line to his house on the other; (3) every 
industrial user of gas who operates his own stub line from 
his plant to an interstate pipe line; and (4) every local dis¬ 
tributing company in the United States which operates its 
own stub line for a greater or less distance from the inter¬ 
state pipe line where delivery is accepted. 

While in all of these situations there is a “person en¬ 
gaged in the transportation of natural gas in interstate 
commerce” in a literal sense, in none of them is there any 
interstate public utility obligations of any kind that require 
Federal regulation. In the recent case of Panhandle East¬ 
ern Pipe Line Co. v. Public Service Commission of Indiana , 
supra, page 17, it was specifically held that in case (3) 
above the sale by the interstate pipe line company to the in¬ 
dustrial consumer, although a sale in interstate commerce, 
is not subject to the jurisdiction of the FPC. It seems 
paradoxical to claim that while Congress did not intend to 
regulate the interstate sale to an industrial consumer, it 
did intend to regulate the industrial consumer’s subsequent 
transportation of the purchased gas to his plant. 

The FPC’s interpretation of the Act, as we have seen, 
subjects to its jurisdiction large numbers of local dis¬ 
tributing companies throughout the United States merely 
because for a greater or less distance there is mechanically 
an interstate movement of gas in their lines even though 
they have no rates, no service, no interstate public utility 
obligations of any kind and their predominant character¬ 
istics are local utility service. 

The Supreme Court has in several cases when either 
the Power Act or the Natural Gas Act was before it denied 
the importance of mechanical tests. 
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In Illinois Natural Gas Co. v. Central Illinois Public 
Service Co., 314 U. S. 498 (1942), the Court said, page 509: 

“In determining the scope of the federal power 
over the proposed extension of facilities and sale of 
gas, it is unnecessary to scrutinize with meticulous care 
the physical characteristics of appellant’s business, 
in order to ascertain whether, as the court below held, 
the interstate commerce involved in bringing the gas 
into the state ends before delivery to distributors.” 

In Connecticut Light & Power Co. v. Federal Power 
Commission, 324 U. S. 515 (1945), where it was claimed, as 
here, that the mere interstate movement of electricity in a 
power company’s lines conferred jurisdiction upon the 
FPC, Mr. Justice Jackson, speaking for the Court, said, 
page 531: 

“The expression ‘facilities used in local distribution’ 
is one of relative generality. But as used in this Act it 
is not a meaningless generality in the light of our 
history and the structure of our government. We hold 
the phrase to be a limitation on jurisdiction and a legal 
standard that must be given effect in this case in ad¬ 
dition to the technological transmission test.” 

In this opinion also the Court laid down the general 
rule of construction to be applied as follows, page 532: 

“We have said, and it is applicable to this case, that 
‘Where a federal agency is authorized to invoke an 
overriding federal power except in certain prescribed 
situations and then to leave the problem to traditional 
state control, the existence of federal authority to act 
should appear affirmatively and not rest on inference 
alone.’ Yonkers v. United States, 320 U. S. 685, 692; 
Florida v. United States, 282 U. S. 194, 211-1 2; cf. 
Palmer v. Massachusetts, 308 U. S. 79, 84; Federal 
Trade Commission v. Bunte Bros., 312 U. S. 349, 351.” 

We turn first to the history and purpose of the Natural 
Gas Act. 
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B. The Purpose of the Natural Gas Act Was Not to Super¬ 
sede State Regulation but to Provide Federal Regula¬ 
tion where the States Could Not Regulate. 

The legislative history of the Natural Gas Act has 
frequently been used and commented upon by the United 
States Supreme Court. Both in Illinois Natural Gas Co. v. 
Central Illinois Public Service Co., 314 U. S. 498 (1942), 
at 506-507, and in Panhandle Eastern Pipe Line Co. v. 
Public Service Commission of Indiana, 332 U. S. 507 (1947), 
at 517-518, the Court quoted from the report of the House 
and Senate Committees on the bill (H. R. 6586) which was 
subsequently passed as the Natural Gas Act as follows: 

“It confers jurisdiction upon the Federal Power 
Commission over the transportation of natural gas in 
interstate commerce, and the sale in interstate com¬ 
merce of natural gas for resale for ultimate public 
consumption for domestic, commercial, industrial, or 
any other use. The States have, of course, for many 
years regulated sales of natural gas to consumers in 
intrastate transactions. The States have also been 
able to regulate sales to consumers even though such 
sales are in interstate commerce, such sales being con¬ 
sidered local in character and in the absence of con¬ 
gressional prohibition subject to State regulation. 
(See Pennsylvania Gas Co. v. Public Service Commis¬ 
sion (1920), 252 U. S. 23.) There is no intention in 
enacting the present legislation to disturb the States 
in their exercise of such jurisdiction. However, in 
the case of sales for resale, or so-called wholesale sales, 
in interstate commerce (for example, sales by produc¬ 
ing companies to distributing companies) the legal 
situation is different. Such transactions have been 
considered to be not local in character and, even in the 
absence of Congressional action, not subject to State 
regulation. (See Missouri v. Kansas Gas Co. (1924), 
265 U. S. 298, and Public Utilities Commission v. 
Attleboro Steam & Electric Co. (1927), 273 U. S. 83). 
The basic purpose of the present legislation is to oc- 
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cupy this field in which the Supreme Court has held 
that the States may not act . y> * 

Of this history the Supreme Court said in Public 
Utilities Commission of Ohio v. United Fuel Cas Co., 317 
U. S. 456 (1943), at page 467: 

“It is clear, as the legislative history of the Act 
amply demonstrates, that Congress meant to create a 
comprehensive scheme of regulation which would be 
complementary in its operation to that of the states, 
without any confusion of functions. * • • Congress 
contemplated a harmonious dual system of regulation 
of the natural gas industry—federal and state regula¬ 
tory bodies operating side by side, each active in its 
own sphere. See H. Rep. No. 2651, 74th Cong., 2d 
Sess., pp. 1-3; H. Rep. No. 709, 75th Cong., 1st Sess., 
pp. 1-4; Sen. Rep. No. 1162, 75th Cong., 1st Sess.” 

Finally, in Panhandle Eastern Pipe Line Co. v. Public 
Service Commission of Indiana, supra, Mr. Justice Rut¬ 
ledge again reviewed this legislative history and said, 332 
U. S. 517-518: 


• (Volume 2, House Reports on Public Bills, Seventy- 
fifth Congress, First Session, No. 709; Senate Report No. 
1162, Seventy-fifth Congress, First Session; Congressional 
Record, Volume 81, Part 6, page 6720, Part 8, page 9312.) 

In the same report, it was said, page 3: 

“The bill provides for regulation along recognized and 
more or less standardized lines. There is nothing novel in its 
provisions, and it is believed that no constitutional question 
is presented. 

Your committee believes that this legislation is highly 
desirable to fill the gap in regulation that now exists by rea¬ 
son of the lack of authority of the State commissions 

Later in their identical reports the House and Senate Committees 
again said: 

11 The bill takes no authority from State commissions and 
is so drawn as to complement and in no manner usurp State 
regulatory authority and contains provisions for cooperative 
action with State regulatory bodies.” (Reports, page 2, 
supra.) 
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‘‘The Act, though extending federal regulation, had 
no purpose or effect to cut down state power. On the 
contrary, perhaps its primary purpose was to aid in 
making state regulation effective, by adding the weight 
of federal regulations to supplement and reinforce 
it in the gap created by the prior decisions. The Act 
was drawn with meticulous regard for the continued 
exercise of state power, not to handicap or dilute it in 
any way. This appears not merely from the situation 
which led to its adoption and the legislative history, 
including the committee reports in Congress cited 
above, but most plainly from the history of § 1 (b) 
in respect to the changes which took place in reaching 
its final form.” 

The only gap in the State regulation of natural gas 
rates specifically referred to in the above report was the 
inability of the States to regulate wholesale sales by pipe 
line companies to distributing companies for resale. The 
report did not mention specifically the regulation of rates 
that might be charged by natural gas pipe line companies 
for the interstate transportation of natural gas for others. 
However, it is quite obvious that such rates would not be 
subject to State regulation and constituted a gap in exist¬ 
ing regulation. Section 5 of the Act (Supp., page 51 below) 
provides for the regulation of rates for transportation as 
well as sales for resale. 

These were the only two gaps in State regulation of 
rates and they fully explain the use of Section 2 of alterna¬ 
tive interstate commerce jurisdictional requirements— 
transportation and sales for resale. It is neither necessary 
nor proper to expand these terms beyond the gaps. 

C. Ohio Has Complete Regulatory Jurisdiction over 
East Ohio’s Business and Property. 

Every foot of gas that East Ohio sells is sold di¬ 
rectly to consumers in the 69 Ohio cities it serves at rates 
regulated solely by Ohio authorities. It wholesales no 
gas to other companies for resale. It transports no gas 
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for other persons. It is not engaged in the “wholesale 
distribution • • • of gas moving interstate” ( Illinois 
Natural Gas Co. v. Public Service Commission of Indiana, 
supra, at 314 U. S., 508), but in retail distribution in Ohio. 

With 15% of its supply obtained in the Ohio fields, 
it purchases the remaining 85% at or near the Ohio bound¬ 
ary line from interstate pipe line companies. The prices 
at which these companies deliver gas and the terms and 
conditions of their service to East Ohio are subject to FPC 
control and the rates to East Ohio presently in force have 
been fixed by the FPC. ( Federal Power Commission v. 
Hope Natural Gas Co., 320 U. S. 591 (1944), Panhandle 
Eastern Pipe Line Co. v. Federal Power Commission, 324 
U. S. 635 (1945).) Since all rates charged by East Ohio 
are regulated by the State, there is complete “harmonious 
dual regulation” as contemplated by Congress and no pos¬ 
sibility of any sales escaping regulation. 

In addition to rates, Ohio has undoubted power to 
regulate, as it has been doing for 35 years, all East Ohio’s 
service, accounting, depreciation and other activities, since 
all of these matters are purely local. 

The only suggestion made by the FPC on the lack of 
such power appears in Opinion No. 158 where the FPC 
said (Jt. App. 176-177): 

“* * *, the State of Ohio lacks power to confer upon 
its Commission authority to require a certificate of 
public convenience and necessity for a transmission 
line used solely for transporting out-of-state gas, as, 
for example, East Ohio’s 112-mile line connecting with 
Panhandle. Any prior doubt as to whether this be 
so, was resolved when Congress provided in Section 
7(c) of the Natural Gas Act for national control of 
thus very matter (Illinois Gas Co. v. Public Service Co., 
314 U. S. 498, 506, 510; cf., Colorado-Wyoming Gas 
Company v. Federal Power Commission, 324 U. S. 626, 
629-631).” 

If Section 1(b) of the Natural Gas Act does not give 
the FPC jurisdiction over East Ohio, as we have shown, it 
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would not be material whether the State’s jurisdiction is 
complete or incomplete. However, the FPC’s premise that 
the State lacks any power over East Ohio is erroneous; 
the cases cited by it are not in point and Ohio’s jurisdic¬ 
tion is complete. 

In both the cases cited by the FPC out-of-state gas 
was purchased by a company which then transported it to 
local distributing companies to which it was resold for 
local consumption. Obviously both of these companies 
were wholesaling gas “for resale” and were subject to 
FPC jurisdiction. These cases neither held nor intimated 
that the State lacked power to authorize the State Com¬ 
mission to grant or withhold certificates of convenience and 
necessity from persons transporting gas in interstate com¬ 
merce within the State for its own retail sales. 

While the State of Ohio has never seen fit to require a 
certificate of public convenience and necessity for natural 
gas pipe lines, eighteen other States do require such a cer¬ 
tificate before construction by a gas company may be un¬ 
dertaken.* * * § 

The State of Ohio does require an interstate carrier 
to procure a certificate of convenience and necessity to 
operate by motor over the State’s highways (Ohio G. 0. 
Sec. 614-88). 

In Bradley v. Public Utilities Commission of Ohio , 289 
U. S. 92 (1933), the Supreme Court affirmed an order of the 
Ohio Public Utilities Commission denying such a certificate 

• 14 Ala. Code § 332 (1940); Ariz. Code Ann. § 69-235 (1939); 

Col. Stats. Ann. Ch. 137 § 36 (1935); Idaho Code Ann. § 59-526 

(1932); Ill. Ann. Stats. Ch. Ill 2/3 §56 (Smith-Hurd 1934); 
Ind. Stats. Ann. § 54-601 (Bums 1933); Kan. Gen. Stats. Ann. 

§ 66-131 (1935); Ky. Rev. Stats. §278.020 (1946); Mich. Stats. 
Ann. § 22.142 (1937); Mo. Rev. Stats. Ann. § 5649 (1939); Nev. 
Comp. Laws § 6137 (1929); N. Y. Consol. Laws, Public Service 
Law § 68 (McKinney 1939); N. Car. Gen. Stats. § 62-101 (1943); 
N. Dak. Rev. Code §49-0303 (1943); Ore. Comp. Laws Ann. 
§ 112-4, 131 (1940); 4 Utah Code Ann. § 76-1-24 (1943); Wise. 
Stats. § 196.49 (4a) (1943); Wyo. Comp. Stats. §64-304 (1945). 
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to an interstate motor carrier on the ground that the route 
specified was already so badly congested by motor traffic 
that the addition of the applicant's proposed service would 
cause excessive hazard to the safety of travelers and prop¬ 
erty upon that highway. 

It 1 must, of course, be conceded that while a State may 
require interstate carriers to procure certificates of con¬ 
venience and necessity, the exercise of the power by the 
State agency cannot arbitrarily interfere with the flow of 
interstate commerce or unreasonably interfere with an 
interstate movement. The limitations upon State power are 
laid down in such cases as Buck v. Kuykendall, 267 U. S. 
307 (1925) and Bush <& Sons Company v. Maloy, 267 U. S. 
317 (1925). 

However, these cases sustain the right of the State to 
make all proper police and local regulations of interstate 
commerce either by means of certificates of public con¬ 
venience and necessity or otherwise. There was here no 
gap in regulation in which the proponents of the Natural 
Gas Act manifested the slightest interest. 

Finally, the suggestion of the FPC quoted above that 
“Any prior doubt • • • was resolved when Congress 
provided in Section 7(c) of the Natural Gas Act for addi¬ 
tional control of this very matter” is not of the slightest 
assistance in determining this matter. 

In the first place, the certificate of convenience and 
necessity provisions were added to the Natural Gas Act 
in 1942 (see page 9 above). Section 1(b) of the Act was 
not then changed. It is that section which determines “the 
Act's coverage and does so in the light of the situation 
existing at the time'' ( Panhandle Eastern Pipe Line Com¬ 
pany v. Public Service Commission of Indiana, supra, at 
332 Ui S., 516)—1938, when the Act was passed. 

In the second place, Section 7(c) declares in substance 
that “no natural-gas company” shall extend its facilities 
for the transportation or sale of natural gas under certain 
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conditions without procuring a certificate of convenience 
and necessity from the FPC. Since the issue here is 
whether East Ohio is a “natural-gas company” this sec¬ 
tion is without the slightest significance. 

Thus there is no activity in which East Ohio is en¬ 
gaged that is not either presently regulated by the Ohio 
Public Utility Act or might not be so regulated if the 
State of Ohio so desired. 

Moreover, an examination of the FPC orders with 
which East Ohio has been directed to comply in this pro¬ 
ceeding indicates that every one is an order which the 
State of Ohio had power to authorize its own Public Utili¬ 
ties Commission to make. The only thing the FPC orders 
require that the Ohio Commission has not already required 
is the determination of the “original cost” of East Ohio’s 
properties to the persons first devoting them to public serv¬ 
ice. No one doubts that Ohio, as have other States, could 
have authorized its Commission to require that determina¬ 
tion and to use it in fixing rates if Ohio had deemed it im¬ 
portant. As to East Ohio and other local distributing com¬ 
panies, there clearly has been and is no gap in the power 
of the State to regulate. 

D. East Ohio is Excluded from the Jurisdiction of the 
FPC because within the Meaning of Section 1(b) of 
the Natural Gas Act (1) the Interstate Movement of 
Gas in its Ohio Lines is “Other Transportation,” and 
(2) the Ohio Pipe Lines Carrying such Gas are “Facili¬ 
ties Used For” Local Distribution. 

Section 1(b), supra, page 18, after declaring that the 
Natural Gas Act applies to the transportation of natural 
gas in interstate commerce, to the sale of natural gas in 
interstate commerce for resale and to natural gas com¬ 
panies engaged in such transportation or sale then declares 
11 but shaU not apply to any other transportation or sale of 
natural gas or to the local distribution of natural gas or to 
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the facilities used for such distribution or to the production 
or gathering of natural gas.” 

It is clear that this “but” clause was not intended 
merely to w T ithhold from the FPC jurisdiction over purely 
intrastate movements of gas and intrastate sales of gas 
for obviously Congress has no direct power over either. 
Moreover, in declaring that the Act shall not apply to “any 
other sale” except a sale “for resale” in interstate com¬ 
merce it expressly indicated an intention not to extend 
jurisdiction even to sales in interstate commerce except 
where they were made for purposes of resale. It will be re¬ 
called that in Panhandle Eastern Pipe Line Company v. 
Public Service Commission of Indiana, 332 U. S. 507 (1947), 
it was distinctly held that the sale of gas there excluded 
from the FPC’s jurisdiction was a sale in interstate com¬ 
merce, a matter over which Congress might have conferred 
jurisdiction upon the Commission but did not. 

It seems clear, therefore, that in likewise providing in 
the same sentence that the Natural Gas Act shall not apply 
to “other transportation” Congress meant not merely to 
exclude solely intrastate transportation, as the FPC claims, 
but any transportation in interstate commerce of a charac¬ 
ter which the States had the power to regulate. 

Stated more concretely the question is whether the 
transportation by East Ohio through its own lines in Ohio 
of out-of-state gas for local distribution in Ohio is “other 
transportation” within the meaning of Section 1(b). 

Assistance in the construction of this phrase appears 
in Section 1(a) of the Natural Gas Act which declares 
(Supp., page 47 below): 

“that the business of transporting and selling natural 
gas for ultimate distribution to the public is affected 
with a public interest, and that Federal regulation in 
matters relating to the transportation of natural gas 
and the sale thereof in interstate and foreign com¬ 
merce is necessary in the public interest.” 
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Obviously, it is transportation as a business, or as in¬ 
cidental to the business of interstate sales for resale, that 
the Natural Gas Act seeks to regulate. Congress had in 
mind companies that either transport natural gas for 
others or for wholesale sales—both businesses having in¬ 
terstate public utility aspects which under the Supreme 
Court cases in 1938 required federal regulation. 

East Ohio’s transportation of natural gas has no in¬ 
terstate public utility aspects whatever requiring regula¬ 
tion by Congress. Transportation of its own gas solely 
for the purposes of meeting its local public utility obligation 
of distribution is in no proper sense a transportation busi¬ 
ness of any kind. East Ohio is no more in the transporta¬ 
tion business than would be a grocer who uses his own 
trucks to carry to his store supplies purchased from a 
wholesaler. His transportation is incident to his grocery 
business. A steel company is not in the transportation 
business because it conveys gas to its plant from an inter¬ 
state pipe line. In each of these cases no public utility 
obligations have been assumed. Likewise neither has East 
Ohio assumed any public utility obligations in respect of 
transportation. Its only contact with interstate commerce 
is in the movement of its own gas in its own lines as an 
incident to its local Ohio public utility business. It is not 
in the business of transportation in any regulatory sense. 

This distinction between transportation of one’s own 
property for one’s own local business and the business of 
transportation involving public utility relations was recog¬ 
nized by the Supreme Court in The Pipe Line Cases , 234 
U. S. 548 (1914). By the Hepburn Act of 1906 the Inter¬ 
state Commerce Act was amended to apply “to any corpora¬ 
tion or any person or persons engaged in the transportation 
of oil * # by means of pipe line # * V’ It will be ob¬ 
served that the italicized language is precisely the lan¬ 
guage of Section 2 (6) of the Natural Gas Act defining a 
natural-gas company as a “person engaged in the trans¬ 
portation of natural gas.” Among the companies ordered 
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by the Commission to file schedules of rates was the Uncle 
Sam Oil Company which procured its oil from its own wells 
in Oklahoma and transported it by pipe line to its own 
refinery in Kansas. The Court held that the Hepburn Act 
was not applicable to that company and, speaking through 
Mr. Justice Holmes, said (234 U. S., 562): 

“It would be a perversion of language, considering 
the sense in which it is used in the statute, to say that 
a man was engaged in the transportation of water 
whenever he pumped a pail of water from his well to his 
house. So as to oil. When, as in this case, a company 
is simply drawing oil from its own wells across a state 
line to its own refinery for its own use, and that is all, 
we do not regard it as falling within the description of 
the act, the transportation being merely an incident to 
use at the end. 1 ' • • • 

It cannot be emphasized too strongly that the question 
was not there, and is not here, whether the transportation 
was interstate. The sole question was whether there was a 
business in which the owner had assumed a public utility 
obligation of the kind which the Act sought to regulate. 
This case and the principle on which it was based were 
completely ignored by the FPC. 

In United States v. Northwestern Ohio Natural Gas 
Company, 141 Fed. 198 (D. C., N. D. Ohio, W. D., 1905) 
the Court held a company transporting its own gas from 
producing fields to distribution plants not to be a com¬ 
pany subject to a tax as “owning or controlling any pipe 
line for transporting oil or other products.’’ The opinion 
said (141 Fed., 201): 

“To thus transport the gas by means of pipes does 
not constitute the company a transporting company, 
nor is it thereby engaged in the business of transport¬ 
ing oil or gas by means of pipe lines. Such trans¬ 
portation is, in the most definite sense, merely in¬ 
cidental. It is not, in any respect, to be distinguished 
from the business of transporting gas in which a man¬ 
ufactured gas company is engaged; such company 
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having a plant within the limits of a city, and conduct¬ 
ing the gas which it thus manufactures through the 
streets of the city to the places where its customers 
consume it. I think it would be an absolute denial of 
justice to come to any other conclusion.” 

It seems clear, therefore, that East Ohio cannot be held 
to be either in the business of transporting interstate gas 
or in the business of making interstate sales of gas, but 
that such transportation as it does is, as Mr. Justice Holmes 
said, “merely an incident to the use at the end,” which 
end is the business of local distribution and sale in purely 
intrastate commerce fully subject to State regulation. 

As the Supreme Court said in Missouri v. Kansas Gas 
Co., 265 U. S. 298 (1924), at page 309: 

‘ 1 The business of supplying, on demand, local consumers 
is a local business, even though the gas be brought 
from another State and drawn for distribution directly 
from interstate mains; and this is so whether the local 
distribution be made by the transporting company or 
by independent distributing companies.” 

The decision in Connecticut Light & Power Co. v. 
Federal Power Commission, 324 U. S. 515 (1945), fully 
supports these conclusions. The Connecticut Light & 
Power Company received interstate energy at a substation 
where it was stepped down from 66,000 volts to 4,600 and 
13,800 volts and transmitted thence over many circuits to 
consumers in Connecticut. Of course, distribution to local 
consumers is made at a much lower voltage. The general 
nature of the Light & Power Company’s business in Con¬ 
necticut is thus stated by Mr. Justice Jackson (324 U. S., 
521-522): 

“It is not denied, although the Commission’s find¬ 
ings and opinion make no mention of the fact and ap¬ 
pear to have given it no weight, that the predominant 
characteristic of the company’s overall operation is 
that of a local and intrastate service. It serves one 
hundred seven towns, cities, and boroughs of Connecti- 
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cut with a total population of about 660,000 and in 
addition supplies substantially all the power used by 
local companies which serve communities of Connecti¬ 
cut having a population of 130,000. It owns no lines 
crossing the Connecticut boundary and does not con¬ 
nect with any other company at the boundary. It has 
no business other than Connecticut service for which 
it needs any facilities whatever, and if local distribu¬ 
tion service were terminated, no remaining purpose 
or use of any kind is suggested for the facilities in 
question. Its purchases and sales, its receipts and 
deliveries of power, are all within the state. Its rates 
and its fiscal and accounting affairs are fully and so 
far as appears effectively regulated by the State of 
Connecticut. ,, 

While the Supreme Court did not hold the FPC to be 
without jurisdiction it reversed the case because of the 
FPC’s erroneous views of the law as to jurisdiction, and 
declared, “we are in doubt whether by application of the 
statute as herein construed” (p. 532) the FPC could have 
found facts to support its jurisdiction. This is a fairly 
direct statement that such jurisdiction did not exist. 

To paraphrase Mr. Justice Jackson’s words above: 
“East Ohio has no business other than Ohio service for 
which it needs any facilities whatever, and if local distribu¬ 
tion service were terminated, no remaining purpose or use 
of any kind is suggested for its facilities.” 

It seems clear that East Ohio’s transportation of its 
own gas in Ohio for its own purposes, in respect of which 
transportation it has assumed no public utility obligations 
other than local distribution, is “other transportation” 
within the meaning of Section 1(b) of the Natural Gas 
Act. 

Finally, as we have seen, such transportation is purely 
incidental to East Ohio’s only public utility obligation— 
local distribution—and the facilities used by East Ohio 
for transportation are in the language of Section 1(b) sole- 


33 

ly “facilities used for” the “local distribution of natural 
gas.” 

E. Other Provisions of the Natural Gas Act Show Its 
Inapplicability to East Ohio. 

One well settled principle of construction to be applied 
here is thus stated by Mr. Justice Roberts in Interstate 
Commerce Commission v. Oregon-Washington Railroad & 
Navigation Co., 288 U. S. 14 (1933), page 40: 

“Our duty is to construe the statute, if fairly pos¬ 
sible, so as to avoid not only the conclusion that it is 
unconstitutional, but also grave doubts upon that 
score.” 

An examination of the principal regulatory powers con¬ 
ferred upon the FPC by the Natural Gas Act shows that 
they either have no application whatever to East Ohio’s 
operations or, if applicable, raise grave doubts as to con¬ 
stitutionality. 

The most important power is that of regulating rates 
contained in Sections 4 and 5 (Supp., pages 48 to 52 below). 
When, however, we examine the language of those sections 
we find that the rates to be regulated are those made “for 
or in connection with the transportation or sale of natural 
gas subject to the jurisdiction of the FPC.” As noted 
above, these were the two gaps in State regulatory powers. 
East Ohio has no rates for transportation and no rates for 
sales for resale. It has no such business. 

If “natural-gas company,” as defined by the Act, 
means, as we think is obvious, a company engaged in the 
transportation or sale of natural gas in interstate com¬ 
merce as a business it, of course, has rates therefor and 
these provisions make sense. But if “natural-gas com¬ 
pany” means merely a “company engaged in the trans¬ 
portation of natural gas in interstate commerce” solely 
for its own account, and as to which it has no rates or serv¬ 
ice, then the most important regulatory provisions of the 
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Act are by their express terms not applicable. Either that, 
or if they are construed as applicable and such a company 
as East Ohio is ordered to file schedules of rates and to 
begin transporting or selling natural gas in interstate com¬ 
merce as a business, it is forced to undertake an interstate 
public utility character that it never voluntarily assumed 
and a constitutional objection arises. 

Section 7 of the Act (Supp., pages 52 to 55 below) pro¬ 
vides, among other things, that the Commission may re¬ 
quire a “natural-gas company” “to establish physical con¬ 
nection of its transportation facilities with the facilities of, 
and sell natural gas to, any person or municipality engaged 
or legally authorized to engage in the local distribution of 
natural or artificial gas to the public.” Plainly if “natural- 
gas company” includes East Ohio then the FPC is author¬ 
ized to direct East Ohio to undertake a business it has never 
voluntarily undertaken and to sell natural gas in inter¬ 
state commerce to local distributing companies. This in¬ 
terpretation makes the provision plainly unconstitutional. 

As the Supreme Court said in Northern Pacific Rail¬ 
way Company v. North Dakota, 236 U. S. 585 (1915) at page 
595: 

“If it has held itself out as a carrier of passengers 

only, it cannot be compelled to carry freight.’* 

In Interstate Commerce Commission v. Oregon-Washington 
Railroad <& Navigation Co., supra , page 33, the Court in¬ 
terpreted the Interstate Commerce Act as not requiring 
a similar extension of public utility service to avoid un¬ 
constitutionality; so should the Natural Gas Act be con¬ 
strued here. 

In two recent cases it has been held that corporations 
transporting gas from their own fields in one State through 
their own transmission lines for purposes of distribution by 
them to the public in another State cannot be required to 
carry gas for other persons. Texoma Natural Gas Com¬ 
pany v. Railroad Commission of Texas , 59 F. (2d) 750 
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(1932); Thompson v. Consolidated Gas Utilities Corp. f 300 
U. S. 55 (1937). See also Louisville and Nashville Railroad 
Company v. West Coast Naval Stores Company , 198 U. S. 
483 (1905); Weems Steamboat Company v. People's Steam¬ 
boat Company , 214 U. S. 345 (1909); The Pipe Line Cases, 
234 U. S. 548 (1913). 

Thus it is clear that the scope of regulation applied by 
the Natural Gas Act to a “natural-gas company” is such 
as to make the Act unconstitutional if applied to East 
Ohio’s transportation in Ohio for its own distribution only. 

H. EVEN IF EAST OHIO IS TECHNICALLY A “NATURAL- 
GAS COMPANY” UNDER THE NATURAL GAS ACT 
(WHICH IT IS NOT), THE ACT DOES NOT AND CON¬ 
STITUTIONALLY CANNOT AUTHORIZE THE FEDERAL 
POWER COMMISSION TO ISSUE THE ORDER UNDER 
REVIEW. 

Even the assumption that East Ohio is technically a 
“natural-gas company” as defined in the Natural Gas 
Act does not establish the validity of the FPC report and 
accounting orders here involved. This is so because each 
general power exercised by the FPC under the Natural 
Gas Act must comply with (1) statutory limitations in the 
Natural Gas Act and (2) federal constitutional limitations. 

A. Statutory Limitations. 

It is to be observed that Sections 5(b), 6(b), 8(a), 10(a) 
and 16 of the Natural Gas Act, upon which these report 
and accounting orders are predicated, are sections giving 
the FPC investigatory, accounting and informational 
powers as to “natural-gas companies” in broad general 
terms (Supp., pp. 52, 55, 58 and 59 below). For example 
Section 6(b) states: 

“(b) Every natural-gas company upon request 
shall file with the Commission an inventory of all or 
any part of its property and a statement of the original 
cost thereof, and shall keep the Commission informed 
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regarding the cost of all additions, betterments, exten¬ 
sions, and new construction.” 

Providing only that a local distribution company, 
however huge, had a stub line of some miles or even a few 
feet connecting its city plant with an interstate pipe line, 
so as to fall within the FPC theory as to what constitutes 
a “natural-gas company,” this section standing by itself 
would require such company upon FPC request to file an 
inventory and a statement of the original cost of all of its 
properties and to keep the FPC informed as to the cost 
of all additions, betterments, extensions and new con¬ 
struction in respect of its entire city plant and all its 
purely local distribution operations. 

However, neither Section 6(b) nor the other sections 
referred to stand alone in the Natural Gas Act. Each of 
them is controlled by Section 1. As we have seen, the all 
important Section 1(b) among other things specifies that: 

“(b) The provisions of this act * * * shall not 
apply to any other transportation or sale of natural 
gas or to the local distribution of natural gas or to 
the facilities used for such distribution or to the 
production or gathering of natural gas.” 

This explicit language is obviously a limitation on Section 
6(b) and the other general sections here under considera¬ 
tion. It expressly declares itself to be a limitation on all 
“the provisions of this act.” It precludes the FPC from 
requesting an inventory and the original cost of facilities 
used for local distribution and information as to the cost 
of all local distribution additions, betterments, extensions 
and new construction. 

A 

It is equally clear that Section 1 limits the purposes 
for which the FPC under its general powers may request 
information or require accounts to be kept. However 
broad the language in other sections of the Act, Section 1 
plainly excludes the exercise of these powers when such 
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exercise is relevant only to “the local distribution of 
natural gas.” 

Since the decision of the Supreme Court in Electric 
Bond & Share Company v. Securities and Exchange Com¬ 
mission, 303 U. S. 419 (1938), there can be no doubt that 
provisions for the control of accounting and the require¬ 
ment of information are in themselves a “type of regula¬ 
tion” (303 U. S., 437, 439). However, by the provisions of 
Section 1(b) such regulation of “the local distribution of 
natural gas” is beyond the FPC powers under the Natural 
Gas Act. 

It is significant that Section 8(a), which requires every 
“natural-gas company” to keep such accounts and other 
records as the FPC may by rules and regulations prescribe, 
limits this prescription to such “as are necessary or appro¬ 
priate for purposes of the administration of this act.” 
Similarly Section 10(a) which requires every “natural-gas 
company” to file with the Commission such annual or other 
periodic or special reports as it may by rules or regulation 
prescribe limits such prescription to such of these “as are 
necessary or appropriate to assist the Commission in the 
proper administration of this act.” Clearly accounting 
and report orders which have relevancy only to the “local 
distribution of natural gas” are not necessary or appro¬ 
priate within this language, and the FPC steps beyond its 
statutory authority when it so determines. 

In the case of East Ohio the sole function of keeping 
its accounts as the FPC has ordered, and the sole function 
of filing annual reports as it has ordered, is to give the FPC 
information relevant to “the local distribution of natural 
gas,” which by Section 1 is beyond its statutory power. 
What, for example, is “necessary or appropriate” for pur¬ 
poses of the administering of the Natural Gas Act in re¬ 
quiring East Ohio under FPC Orders Nos. 69, 69A and 73 
to determine the “original cost” of its city plants in the 
69 communities which it serves and which have an aggre¬ 
gate book value of almost $45,000,000 (Jt. App. 28, 55)? 
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This question the FPC answered as follows in Opinion 
No. 158 (Jt. App. 178): 

‘‘For example, uniform accounting is necessary to ef¬ 
fective regulation wnder Section 7. And original cost 
is a necessary incident to the establishment and main¬ 
tenance of such a uniform system.” 

These are just assertions and as such disproved by the 
record in this very case. It shows that the FPC has been 
asked three times to issue certificates of convenience and 
necessity to East Ohio under the alternative requests made 
by East Ohio as set forth above (page 9). The FPC has 
had no trouble in passing upon or granting the requests 
(Jt. App. 170, footnote) despite the fact that East Ohio 
has not filed annual reports with the FPC, or kept its 
accounting as required by the FPC, or determined the so- 
called original cost of all of its properties in accordance 
with the FPC mandate. 

This situation is necessarily so. Whether the public 
convenience and necessity requires the construction of 
additional gas facilities obviously does not depend on how 
books are kept or what the original cost is of all sorts of 
properties previously constructed. 

The record also shows active and successful regulation 
of East Ohio by the Ohio Commission. Original cost in 
the FPC sense has never been a “necessary incident to the 
establishment and maintenance” of the Ohio Commission’s 
uniform system of accounts. 

“Finally,” says the FPC (Opinion No. 158, Jt. App. 
179), “protection of the public interest requires uniform 
accounting by natural-gas companies. • • • Otherwise, 
such regulation cannot be maintained on a national 
basis.” What public? The only public interested in East 
Ohio is the 2,000,000 residents of the 69 Ohio communities 
where East Ohio sells gas. They are certainly not inter¬ 
ested in paying $1,500,000 to $2,000,000 in higher gas rates 
for an FPC system of accounts or for ascertaining what it 
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cost in 1893 to lay an artificial gas main on a side street 
in Cleveland which is now carrying natural gas. Certainly 
no one outside of Ohio is interested in such cost or how East 
Ohio keeps its books. Moreover, the Natural Gas Act was 
not passed to provide regulation of the gas industry “on a 
national basis” and to make the FPC the supervisor of 
States and cities in local regulation. Its purpose was solely 
to fill a gap in State regulation. As to East Ohio there is 
no gap. 

If East Ohio had some wholesale rate or transporta¬ 
tion charge which the FPC could regulate it might be 
argued under the doctrine of Interstate Commerce Com¬ 
mission v. Goodrich Transit Company , 224 U. S. 194 (1912), 
that requiring East Ohio to keep its accounts and even 
determine the “original cost” of all of its properties under 
the FPC system and to file annual reports had some rea¬ 
sonable relationship to those matters over which the Com¬ 
mission by Section 1 is not denied jurisdiction. However, 
East Ohio has no such wholesale rates or transportation 
charges. Information relative to its particular proper¬ 
ties and activities can have relevancy only to “the local 
distribution of natural gas”—a subject matter beyond FPC 
jurisdiction by Section 1(b) of the Act. 

B. Constitutional Limitations. 

As to the constitutional questions which East Ohio has 
pressed upon the FPC since the beginning of the jurisdic¬ 
tional issue, the FPC said in Opinion No. 37 (Tr. Vol. X, 
p. 3484 at Opinion p. 10): 

“It is not within the Commission's province to pass upon 

the constitutionality of statutes enacted by Congress.” 

In its Opinion No. 158 the FPC ignored these ques¬ 
tions except for stating on the matter of taking property 
for public use without just compensation (Jt. App. 179): 

“As to cost of compliance, that alone is no bar.” 
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We believe there are serious constitutional questions 
which must be considered by this Court, not only for them¬ 
selves but also, as we have pointed out above (pages 33 
to 35), as an aid in the proper construction of the Natural 
Gas Act. 

1. Tenth Amendment to and Article I, Section VIII of 
the Constitution. From what has been said it is apparent 
that in the accounting and report orders here involved 
the FPC sought to require extensive and expensive infor¬ 
mation and accounting procedures which are not needed 
for the regulation of interstate commerce but useful, if at 
all, only in the local regulation of intrastate commerce. 

It is only the regulation of interstate commerce which 
is delegated to the federal government by Article I, Sec¬ 
tion VIII, of the Constitution. The regulation of intra¬ 
state commerce is reserved to the States by the Tenth 
Amendment. See East Ohio Gas Co. v. Tax Commission of 
Ohio , 283 U. S. 465 (1931). The exercise by the FPC of 
its general powers in aid of intrastate regulation, rather 
than interstate regulation, is obviously prohibited by the 
Constitution and the FPC cannot construe its statutory 
authority to permit it to apply these particular orders to 
East Ohio. 

Nor does the Constitution permit Congress or any 
agency created by it to order the production of information 
for its own sake. Thus it has long been settled that the 
federal government has no general power of investiga¬ 
tion. As early at least as Kilbourn v. Thompson , 103 U. S. 
168 (1880), the Supreme Court held that Congress could 
not constitutionally compel the production of information 
in connection with an inquiry into the affairs of Jay Cooke 
& Coi, which owed substantial debts to the United States. 
The Court said (103 U. S., 190): 

“• * * we are sure that no person can be punished for 
contumacy as a witness before either House, unless his 
testimony is required in a matter in which that House 
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has jurisdiction to inquire, and we feel equally sure 
that neither of these bodies possesses the general 
power of making inquiry into the private affairs of the 
citizen 

Of course, where the production of information is 
necessary and relevant to the exercise of the power of 
regulation, or taxation, or for the purpose of securing in¬ 
formation upon the basis of which to legislate, the federal 
government has the power to investigate necessarily im¬ 
plied in its specifically delegated powers, e.g. Smith v. In¬ 
terstate Commerce Commission, 245 U. S. 33 (1917) (regu¬ 
lation) ; Flint v. Stone Tracy Company, 220 U. S. 107 (1911) 
(taxation); McGrain v. Daugherty, 273 U. S. 135 (1927) 
(legislation). 

But it is equally clear that Congress is not “invested 
with * general’ power to inquire into private affairs and 
compel disclosures * * V’ McGrain v. Daugherty, supra, 
pages 173-174. “An official inquisition to compel disclo¬ 
sures of fact is not an end, but a means to an end; and it 
is a mere truism to say that the end must be a legitimate 
one to justify the means.’’ Jones v. Securities & Exchange 
Commission, 298 U. S. 1 (1936), pages 25-26. 

The demands for information made upon East Ohio 
by these FPC report and accounting orders are either for 
the purpose of local regulation, which is not permitted, or 
for the purpose of disclosing facts as an end in themselves, 
which is also not permitted under the Constitution. 

We call attention to the fact that if the House and 
Senate Committees sponsoring the Natural Gas Act had had 
in mind conferring express authority upon the FPC of a 
nature so obviously contrary to accepted constitutional 
principles they would hardly have said in their report to 
Congress: 

“The bill provides for regulation along recognized and 
more or less standardized lines. There is nothing novel 
in its provisions, and it is believed that no constitu- 
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tional question is presented.” (supra, page 22, foot¬ 
note.) 

2. Fourth, and Fifth Amendments to the Constitution. 

Even where power is clearly granted to the federal govern¬ 
ment it cannot be exercised unreasonably so as to involve 
an unreasonable search and seizure or as to deprive any 
person of property without due process of law or to take 
property for public use without just compensation. Other¬ 
wise it is contrary to the Fourth and Fifth Amendments. 

Thus in Federal Trade Commission vs. American To¬ 
bacco Company, 264 U. S. 298 (1924), the Federal Trade 
Commission sought to exercise its general statutory 
power to inspect documents and correspondence. The com¬ 
pany resisted on the ground that the inspection was a mere 
fishing expedition and contrary to the Fourth Amendment 
which prohibits unreasonable searches and seizures. The 
Supreme Court through Mr. Justice Holmes sustained the 
company’s position and pointed out that the Commission’s 
general statutory authority must be construed as limited 
by the Fourth Amendment and exercised so as not to vio¬ 
late it. Concluding his opinion he said (264 U. S., 307): 

“We cannot attribute to Congress an intent to defy the 
Fourth Amendment or even to come so near to doing 
so as to raise a serious question of constitutional law. 
United States v. Delaware & Hudson Co., 213 U. S. 
366, 408. United States v. Jim Fuey Moy, 241 U. S. 
394, 401.” 

See Ohio Bell Telephone Co. v. Public Utilities Commis¬ 
sion of Ohio, 301 U. S. 292 (1937). 

Also even where regulation is authorized if the ex¬ 
pense of compliance does not bear a reasonable relation to 
the object to be accomplished it is held to be arbitrary and 
void under the due process clauses of the Fifth and Four¬ 
teenth Amendments. Moreover, the person involved must 
have a proper opportunity to show the extent of such ex¬ 
pense and the agency involved must consider it. 
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In Missouri Pacific Railway Company v. Nebraska, 217 
IT. S. 196 (1910), the Supreme Court held that any ad¬ 
ministrative order which required a company to incur sub¬ 
stantial expense was a taking of property. In that case a 
Nebraska statute required every railroad company to build 
a side track to any grain elevator of a certain capacity 
upon the written application of the operator. In the two 
cases before the court the railroads had refused to comply 
with such written applications. Mr. Justice Holmes said 
(217 U. S., 205): 

“In the present cases, the initial cost is said to be $450 
in one and $1732 in the other; and to require the com¬ 
pany to incur this expense unquestionably does take 
its property, whatever may be the speculations as to 
the ultimate return for the outlay/* 

In State of Washington, ex rel. Oregon Railroad and 
Navigation Company v. Fairchild, 224 U. S. 510 (1912), 
where a state commission ordered a track connection with¬ 
out hearing all the evidence offered, the Supreme Court, 
in reversing the case, said (224 U. S. 523): 

“The Commission’s order requiring the Oregon com¬ 
pany to make track connection was not a mere adminis¬ 
trative regulation, but it was the taking of property, 
since it compelled the defendant to expend money and 
prevented it from using for other purposes, the land 
on which the tracks were to be laid.” 

Again it said (224 U. S., 524): 

“So that where the taking is under an administrative 
regulation the defendant must not be denied the right 
to show that as a matter of law the order was so arbi¬ 
trary, unjust or unreasonable as to amount to a dep¬ 
rivation of property in violation of the Fourteenth 
Amendment.” 

The same principles of course apply to the Fifth Amend¬ 
ment which restricts federal action as the Fourteenth 
Amendment does State action. 
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Here, as the record indisputably shows, compliance 
with the FPC’s “original cost” orders alone would re¬ 
quire the expenditure by East Ohio of between $1,500,000 
and $2,000,000. 

In American Telephone & Telegraph Co. v. United 
States, 299 U. S. 232 (1936), the Supreme Court consid¬ 
ered whether the Federal Communications Commission 
could require the use of its uniform system of accounts 
which required a statement of original cost. It is to be 
observed that the Court commented on the expense involved 
as follows (299 U. S. 247): 

“Fourth: The evidence does not show that the ex¬ 
pense of revising the accounts will lay so heavy a 
burden upon the companies as to overpass the bounds 
of reason.” 

In the present case the evidence shows beyond ques¬ 
tion that the expense involved in complying with the FPC 
orders in question is so large in relation to any legitimate 
purpose to be served “as to overpass the bounds of rea¬ 
son.” Not only is the expense enormous in itself, but as we 
have seen, the data involved can serve no useful purpose 
whatsoever, even for assistance in the regulation of local 
rates in Ohio. 
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CONCLUSION. 


We respectfully urge on this Court (1) that East Ohio 
is a local Ohio distributing company in no wise subject to 
FPC jurisdiction, and (2) that even if East Ohio is held to 
be technically a “natural-gas company” under the Natural 
Gas Act, on the facts appearing in the record, particularly 
the lack of usefulness and the enormous expense of securing 
the required data, the FPC has exceeded the statutory and 
constitutional bounds of its authority by insisting in its 
order of November 7, 1947 that its prior report and ac¬ 
counting orders be complied with by East Ohio. 

Respectfully submitted, 

William B. Cockley and 

Walter J. Milde, 

1759 Union Commerce Building, 
Cleveland 14, Ohio, 

Wm. A. Dougherty and 

C. W. Cooper, 

30 Rockefeller Plaza, 

New York 20, N. Y., 

Sturgis Warner, 

1435 K Street, N. W., 

Washington 5, D. C., 

Attorneys for Petitioner , The East 
Ohio Gas Company. 
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SUPPLEMENT. 

A. NATURAL GAS ACT, AS AMENDED. 

[Public —No. 688—75th Congress] 

[Chapter 556—3d Session] 

[H. R. 6586] 

AN ACT 

To regulate the transportation and sale of natural gas in 
interstate commerce, and for other purposes. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, 

NECESSITY FOR REGULATION OF NATURAL-GAS COMPANIES 

Section 1. (a) As disclosed in reports of the Federal 
Trade Commission made pursuant to Senate Resolution 83 
(Seventieth Congress, first session) and other reports made 
pursuant to the authority of Congress, it is hereby declared 
that the business of transporting and selling natural gas 
for ultimate distribution to the public is affected with a 
public interest, and that Federal regulation in matters re¬ 
lating to the transportation of natural gas and the sale 
thereof in interstate and foreign commerce is necessary in 
the public interest. 

(b) The provisions of this act shall apply to the trans¬ 
portation of natural gas in interstate commerce, to the sale 
in interstate commerce of natural gas for resale for ulti¬ 
mate public consumption for domestic, commercial, indus¬ 
trial, or any other use, and to natural-gas companies en¬ 
gaged in such transportation or sale, but shall not apply 
to any other transportation or sale of natural gas or to the 
local distribution of natural gas or to the facilities used 
for such distribution or to the production or gathering of 
natural gas. 

Sec. 2. When used in this act, unless the context other¬ 
wise requires— 



48 

(1) “ Person ’ ’ includes an individual or a corporation. 

(2) ‘‘Corporation” includes any corporation, joint- 
stock company, partnership, association, business trust, 
organized group of persons, whether incorporated or not, 
receiver or receivers, trustee or trustees of any of the 
foregoing, but shall not include municipalities as herein¬ 
after defined. 

(3) “Municipality” means a city, county, or other 
political subdivision or agency of a State. 

(4) “State” means a State admitted to the Union, the 
District of Columbia, and any organized Territory of the 
United States. 

(5) “Natural gas” means either natural gas unmixed, 
or any mixture of natural and artificial gas. 

(6) “Natural-gas company” means a person engaged 
in the transportation of natural gas in interstate commerce, 
or the sale in interstate commerce of such gas for resale. 

(7) “Interstate commerce” means commerce between 
any point in a State and any point outside thereof, or be¬ 
tween points within the same State but through any place 
outside thereof, but only insofar as such commerce takes 
place within the United States. 

(8) “State commission” means the regulatory body 
of the State or municipality having jurisdiction to regulate 
rates and charges for the sale of natural gas to consumers 
within the State or municipality. 

(9) “Commission” and “Commissioner” means the 
Federal Power Commission, and a member thereof, respec¬ 
tively. 

• • • • • 

RATES AND CHARGES; SCHEDULES; SUSPENSION OF NEW RATES 

Sec. 4. (a) All rates and charges made, demanded, or 
received by any natural-gas company for or in connection 
with the transportation or sale of natural gas subject to 
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the jurisdiction of the Commission, and all rules and regu¬ 
lations affecting or pertaining to such rates or charges, 
shall be just and reasonable, and any such rate or charge 
that is not just and reasonable is hereby declared to be 
unlawful. 

(b) No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the jurisdic¬ 
tion of the Commission, (1) make or grant any undue 
preference or advantage to any person or subject any 
person to any undue prejudice or disadvantage, or (2) 
maintain any unreasonable difference in rates, charges, 
service, facilities, or in any other respect, either as between 
localities or as between classes of service. 

(c) Under such rules and regulations as the Commis¬ 
sion may prescribe, every natural-gas company shall file 
with the Commission, within such time (not less than sixty 
days from the date this act takes effect) and in such form 
as the Commission may designate, and shall keep open in 
convenient form and place for public inspection, schedules 
showing all rates and charges for any transportation or 
sale subject to the jurisdiction of the Commission, and the 
classifications, practices, and regulations affecting such 
rates and charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classifica¬ 
tions, and services. 

(d) Unless the Commission otherwise orders, no 
change shall be made by any natural-gas company in any 
such rate, charge, classification, or service, or in any rule, 
regulation, or contract relating thereto, except after thirty 
days’ notice to the Commission and to the public. Such 
notice shall be given by filing with the Commission and 
keeping open for public inspection new schedules stating 
plainly the change or changes to be made in the schedule or 
schedules then in force and the time when the change or 
changes will go into effect. The Commission, for good 
cause shown, may allow changes to take effect without re- 
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quiring the thirty days’ notice herein provided for by an 
order specifying the changes so to be made and the time 
when they shall take effect and the manner in which they 
shall be filed and published. 

(e) Whenever any such new schedule is filed the Com¬ 
mission shall have authority, either upon complaint of 
any State, municipality, or State commission, or upon its 
own initiative without complaint, at once, and if it so 
orders, without answer or formal pleading by the natural- 
gas company, but upon reasonable notice, to enter upon a 
hearing concerning the lawfulness of such rate, charge, 
classification, or service; and, pending such hearing and the 
decision thereon, the Commission, upon filing with such 
schedules and delivering to the natural-gas company af¬ 
fected thereby a statement in writing of its reasons for 
such suspension, may suspend the operation of such sched¬ 
ule and defer the use of such rate, charge, classification, or 
service, but not for a longer period than five months beyond 
the time when it would otherwise go into effect: Provided , 
That the Commission shall not have authority to suspend 
the rate, charge, classification, or service for the sale of 
natural gas for resale for industrial use only; and after full 
hearings, either completed before or after the rate, charge, 
classification, or service goes into effect, the Commission 
may make such orders with reference thereto as would be 
proper in a proceeding initiated after it had become effec¬ 
tive. If the proceeding has not been concluded and an 
order made at the expiration of the suspension period, on 
motion of the natural-gas company making the filing, the 
proposed change of rate, charge, classification, or service 
shall go into effect. Where increased rates or charges are 
thus made effective, the Commission may, by order, re¬ 
quire the natural-gas company to furnish a bond, to be ap¬ 
proved by the Commission, to refund any amounts ordered 
by the Commission, to keep accurate accounts in detail of 
all amounts received by reason of such increase, specifying 
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by whom and in whose behalf such amounts were paid, and, 
upon completion of the hearing and decision, to order such 
natural-gas company to refund, with interest, the portion 
of such increased rates or charges by its decision found not 
justified. At any hearing involving a rate or charge sought 
to be increased, the burden of proof to show that the in¬ 
creased rate or charge is just and reasonable shall be upon 
the natural-gas company, and the Commission shall give to 
the hearing and decision of such questions preference over 
other questions pending before it and decide the same as 
speedily as possible. 

FIXING RATES AND CHARGES; DETERMINATION OF COST OF 
PRODUCTION OR TRANSPORTATION 

Sec. 5 (a) Whenever the Commission, after a hearing 
had upon its own motion or upon complaint of any State, 
municipality, State commission, or gas distributing com¬ 
pany, shall find that any rate, charge, or classification 
demanded, observed, charged, or collected by any natural- 
gas company in connection with any transportation or sale 
of natural gas, subject to the jurisdiction of the Com¬ 
mission, or that any rule, regulation, practice, or contract 
affecting such rate, charge, or classification is unjust, un¬ 
reasonable, unduly discriminatory, or preferential, the 
Commission shall determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, or contract 
to be thereafter observed and in force, and shall fix the 
same by order: Provided, however, That the Commission 
shall have no power to order any increase in any rate con¬ 
tained in the currently effective schedule of such natural 
gas company on file with the Commission, unless such in¬ 
crease is in accordance with a new schedule filed by such 
natural gas company; but the Commission may order a 
decrease where existing rates are unjust, unduly discrimi¬ 
natory, preferential, otherwise unlawful, or are not the 
lowest reasonable rates. 
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(b) The Commission upon its own motion, or upon the 
request of any State commission, whenever it can do so 
without prejudice to the efficient and proper conduct of its 
affairs, may investigate and determine the cost of the pro¬ 
duction or transportation of natural gas by a natural-gas 
company in cases where the Commission has no authority 
to establish a rate governing the transportation or sale of 
such natural gas. 

ASCERTAINMENT OF COST OF PROPERTY 

Sec. 6. (a) The Commission may investigate and as¬ 
certain the actual legitimate cost of the property of every 
natural-gas company, the depreciation therein, and, when 
found necessary for rate-making purposes, other facts 
which bear on the determination of such cost or deprecia¬ 
tion and the fair value of such property. 

(b) Every natural-gas company upon request shall file 
with the Commission an inventory of all or any part of its 
property and a statement of the original cost thereof, and 
shall keep the Commission informed regarding the cost of 
all additions, betterments, extensions, and new construction. 

EXTENSION OF FACILITIES; ABANDONMENT OF SERVICE 

Sec. 7. (a) Whenever the Commission, after notice and 
opportunity for hearing, finds such action necessary or 
desirable in the public interest, it may by order direct a 
natural-gas company to extend or improve its transporta¬ 
tion facilities, to establish physical connection of its trans¬ 
portation facilities with the facilities of, and sell natural 
gas to, any person or municipality engaged or legally 
authorized to engage in the local distribution of natural or 
artificial gas to the public, and for such purpose to extend 
its transportation facilities to communities immediately 
adjacent to such facilities or to territory served by such 
natural-gas company, if the Commission finds that no un¬ 
due burden will be placed upon such natural-gas company 
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thereby: Provided, That the Commission shall have no 
authority to compel the enlargement of transportation 
facilities for such purposes, or to compel such natural-gas 
company to establish physical connection or sell natural 
gas when to do so would impair its ability to render ade¬ 
quate service to its customers. 

(b) No natural-gas company shall abandon all or any 
portion of its facilities subject to the jurisdiction of the 
Commission, or any service rendered by means of such 
facilities, without the permission and approval of the Com¬ 
mission first had and obtained, after due hearing, and a 
finding by the Commission that the available supply of 
natural gas is depleted to the extent that the continuance 
of service is unwarranted, or that the present or future 
public convenience or necessity permit such abandonment. 

# (c) No natural-gas company or person which will be 
a natural-gas company upon completion of any proposed 
construction or extension shall engage in the transportation 
or sale of natural gas, subject to the jurisdiction of the 
Commission, or undertake the construction or extension of 
any facilities therefor, or acquire or operate any such 
facilities or extensions thereof, unless there is in force 
with respect to such natural-gas company a certificate of 
public convenience and necessity issued by the Commission 
authorizing such acts or operations: Provided, however, 
That if any such natural-gas company or predecessor in in¬ 
terest was bona fide engaged in transportation or sale of 
natural gas, subject to the jurisdiction of the Commission, 
on the effective date of this amendatory Act, over the route 
or routes or within the area for which application is made 
and has so operated since that time, the Commission shall 
issue such certificate without requiring further proof that 
public convenience and necessity will be served by such 
operation, and without further proceedings, if application 

•Paragraphs (c) and following of Section 7 were amended 
and supplemented February 7, 1942 (56 Stat. 83). 
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for such certificate is made to the Commission within ninety 
days after the effective date of this amendatory Act. Pend¬ 
ing the determination of any such application, the con¬ 
tinuance of such operation shall be lawful. 

In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of the 
hearing thereon to all interested persons as in its judgment 
may be necessary under rules and regulations to be pre¬ 
scribed by the Commission; and the application shall be 
decided in accordance wdth the procedure provided in sub¬ 
section (e) of this section and such certificate shall be 
issued or denied accordingly: Provided, however, That 
the Commission may issue a temporary certificate in cases 
of emergency, to assure maintenance of adequate service 
or to serve particular customers, without notice of hearing, 
pending the determination of an application for a certifi¬ 
cate, and may by regulation exempt from the requirements 
of this section temporary acts or operations for which the 
issuance of a certificate wull not be required in the public 
interest. 

(d) Application for certificates shall be made in writ¬ 
ing to the Commission, be verified under oath, and shall be 
in such form, contain such information, and notice thereof 
shall be served upon such interested parties and in such 
manner as the Commission shall, by regulation, require. 

(e) Except in the cases governed by the provisos con¬ 
tained in subsection (c) of this section, a certificate shall 
be issued to any qualified applicant therefor, authorizing 
the whole or any part of the operation, sale, service, con¬ 
struction, extension, or acquisition covered by the applica¬ 
tion, if it is found that the applicant is able and willing 
properly to do the acts and to perform the service pro¬ 
posed and to conform to the provisions of the Act and the 
requirements, rules, and regulations of the Commission 
thereunder, and that the proposed service, sale, operation, 
construction, extension, or acquisition, to the extent author- 
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ized by the certificate, is or will be required by the present 
or future public convenience and necessity; otherwise such 
application shall be denied. The Commission shall have 
the power to attach to the issuance of the certificate and to 
the exercise of the rights granted thereunder such reason¬ 
able terms and conditions as the public convenience and 
necessity may require. 

(f) The Commission, after a hearing had upon its own 
motion or upon application, may determine the service area 
to which each authorization under this section is to be 
limited. Within such service area as determined by the 
Commission a natural-gas company may enlarge or extend 
its facilities for the purpose of supplying increased market 
demands in such service area without further authorization. 

(g) Nothing contained in this section shall be con¬ 
strued as a limitation upon the power of the Commission to 
grant certificates of public convenience, and necessity for 
service of an area already being served by another natural- 
gas company. 

ACCOUNTS, RECORDS, AND MEMORANDA 

Sec. 8. (a) Every natural-gas company shall make, 

keep and preserve for such periods, such accounts, records 
of cost accounting procedures, correspondence, memoranda, 
papers, books, and other records as the Commission may 
by rules and regulations prescribe as necessary or appro¬ 
priate for purposes of the administration of this act: Pro¬ 
vided, however , That nothing in this act shall relieve any 
such natural-gas company from keeping any accounts, 
memoranda, or records which such natural-gas company 
may be required to keep by or under authority of the laws 
of any State. The Commission may prescribe a system of 
accounts to be kept by such natural-gas companies, and may 
classify such natural-gas companies and prescribe a system 
of accounts for each class. The Commission, after notice 
and opportunity for hearing, may determine by order the 
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accounts in which particular outlays or receipts shall be 
entered, charged, or credited. The burden of proof to 
justify every accounting entry questioned by the Commis¬ 
sion shall be on the person making, authorizing, or requir¬ 
ing such entry, and the Commission may suspend a charge 
or credit pending submission of satisfactory proof in sup¬ 
port thereof. 

(b) The Commission shall at all time have access to 
and the right to inspect and examine all accounts, records, 
and memoranda of natural-gas companies; and it shall be 
the duty of such natural-gas companies to furnish to the 
Commission, within such reasonable time as the Commis¬ 
sion may order, any information with respect thereto which 
the Commission may by order require, including copies of 
maps, contracts, reports of engineers, and other data, 
records, and papers and to grant to all agents of the Com¬ 
mission free access to its property and its accounts, rec¬ 
ords, and memoranda when requested so to do. No member, 
officer, or employee of the Commission shall divulge any 
fact or information which may come to his knowledge dur¬ 
ing the course of examination of books, records, data, or 
accounts, except insofar as he may be directed by the Com¬ 
mission or by a court. 

(c) The books, accounts, memoranda, and records of 
any person who controls directly or indirectly a natural- 
gas company subject to the jurisdiction of the Commission 
and of any other company controlled by such person, in¬ 
sofar as they relate to transactions with or the business 
of such natural-gas company, shall be subject to examina¬ 
tion on the order of the Commission. 

BATES OF DEPRECIATION 

Sec. 9. (a) The Commission may, after hearing, re¬ 
quire natural-gas companies to carry proper and adequate 
depreciation and amortization accounts in accordance with 
such rules, regulations, and forms of account as the Com- 
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mission may prescribe. The Commission may from time 
to time ascertain and determine, and by order fix, the 
proper and adequate rates of depreciation and amortiza¬ 
tion of the several classes of property of each natural- 
gas company used or useful in the production, transporta¬ 
tion, or sale of natural gas. Each natural-gas company 
shall conform its depreciation and amortization accounts 
to the rates so ascertained, determined, and fixed. No 
natural-gas company subject to the jurisdiction of the Com¬ 
mission shall charge to operating expenses any depreciation 
or amortization charges on classes of property other than 
those prescribed by the Commission, or charge with respect 
to any class of property a percentage of depreciation or 
amortization other than that prescribed therefor by the 
Commission. No such natural-gas company shall in any 
case include in any form under its operating or other 
expenses any depreciation, amortization, or other charge 
or expenditure included elsewhere as a depreciation or 
amortization charge or otherwise under its operating 
or other expenses. Nothing in this section shall limit the 
power of a State commission to determine in the exercise 
of its jurisdiction, with respect to any natural-gas company, 
the percentage rates of depreciation or amortization to be 
allowed, as to any class of property of such natural-gas 
company, or the composite depreciation or amortization 
rate, for the purpose of determining rates or charges. 

(b) The Commission, before prescribing any rules or 
requirements as to accounts, records, or memoranda, or 
as to depreciation or amortization rates, shall notify each 
State commission having jurisdiction with respect to any 
natural-gas company involved and shall give reasonable 
opportunity to each such commission to present its views 
and shall receive and consider such views and recommenda¬ 
tions. 





58 

PERIODIC AND SPECIAL REPORTS 

Sec. 10. (a) Every natural-gas company shall file 

with the Commission such annual and other periodic or 
special reports as the Commission may by rules and regu¬ 
lations or order prescribe as necessary or appropriate 
to assist the Commission in the proper administration of 
this act. The Commission may prescribe the manner 
and form in which such reports shall be made, and require 
from such natural-gas companies specific answers to all 
questions upon which the Commission may need informa¬ 
tion. The Commission may require that such reports shall 
include, among other things, full information as to assets 
and liabilities, capitalization, investment and reduction 
thereof, gross receipts, interest due and paid, depreciation, 
amortization, and other reserves, cost of facilities, cost of 
maintenance and operation of facilities for the production, 
transportation, or sale of natural gas, cost of renewal and 
replacement of such facilities, transportation, delivery, use, 
and sale of natural gas. The Commission may require any 
such natural-gas company to make adequate provision for 
currently determining such costs and other facts. Such 
reports shall be made under oath unless the Commission 
otherwise specifies. 

(b) It shall be unlawful for any natural-gas company 
willfully to hinder, delay, or obstruct the making, filing, 
or keeping of any information, document, report, memo¬ 
randum, record, or account required to be made, filed, or 
kept under this act or any rule, regulation, or order there¬ 
under. 

• • • * • 


ADMINISTRATIVE POWERS OF COMMISSION; RULES, 
REGULATIONS, AND ORDERS 

Sec. 16. The Commission shall have power to perform 
any and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may find 
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necessary or appropriate to carry out the provisions of 
this act. Among other things, such rules and regulations 
may define accounting, technical, and trade terms used in 
this act; and may prescribe the form or forms of all state¬ 
ments, declarations, applications, and reports to be filed 
with the Commission, the information which they shall con¬ 
tain, and the time within which they shall be filed. Unless 
a different date is specified therein, rules and regulations 
of the Commission shall be effective thirty days after pub¬ 
lication in the manner which the Commission shall pre¬ 
scribe. Orders of the Commission shall be effective on the 
date and in the manner which the Commission shall pre¬ 
scribe. For the purposes of its rules and regulations, the 
Commission may classify persons and matters within its 
jurisdiction and prescribe different requirements for dif¬ 
ferent classes of persons or matters. All rules and regula¬ 
tions of the Commission shall be filed with its secretary and 
shall be kept open in convenient form for public inspection 
and examination during reasonable business hours. 

• • • * • 

B. CONSTITUTION OF THE UNITED STATES. 
Article I, Section. VIII. 

Section 8. The Congress shall have Power • • • 

To regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes; 

To make all Laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers, and all 
other Powers vested by this Constitution in the Govern¬ 
ment of the United States, or in any Department or Officer 
thereof. 
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The Tenth Amendment. 

The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people. 

i The Fourth Amendment. 

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or af¬ 
firmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 

The Fifth Amendment. 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in the 
land or naval forces, or in the Militia, when in actual serv¬ 
ice in time of War or public danger; nor shall any person 
be subject for the same offence to be twice put in jeopardy 
of life or limb; nor shall be compelled in any Criminal 
Case to be a witness against himself, nor be deprived of 
life, liberty, or property, without due process of law; nor 
shall private property be taken for public use, without 
just compensation. 
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IN THE 


United States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9741. 


THE EAST OHIO GAS COMPANY, 

Petitioner, 

STATE OF OHIO, 

THE PUBLIC UTILITIES COMMISSION OF OHIO, 

Intervening Petitioners, 
vs. 

FEDERAL POWER COMMISSION, 

Respondent. 

BRIEF OF INTERVENING PETITIONERS, STATE 
OF OHIO, AND THE PUBLIC UTILITIES COM¬ 
MISSION OF OHIO. 

STATEMENT. 

The state of Ohio (hereinafter called Ohio), a sov¬ 
ereign state, admitted into these United States in 1802, 
and The Public Utilities Commission of Ohio (herein¬ 
after called Ohio Commission), a duly authorized and 
existing regulatory commission, having been created 
pursuant to the authority existing in the legislative 
bodies of the state of Ohio and having been given such 
powers, duties, and authority as are set out in Sections 
487 to 614-128, General Code of Ohio, found it necessary 
and desirable to become intervenors on behalf of the citi¬ 
zens of the state of-Ohio in the proceedings before the 
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Federal Power Commission, known as Docket Nos. G-115, 
G-399, G-400 and G-401. Ohio and the Ohio commission, 
having what in the past has been considered the sole, and 
exclusive regulatory jurisdiction of local natural-gas 
companies furnishing service exclusively within the state 
of Ohio, considered that the Federal Power Commission’s 
Order No. 158, dated November 6, 1947, is an unwar¬ 
ranted, unauthorized and arbitrary attempt on the part 
of the Federal Power Commission to extend its power 
into a regulatory field reserved exclusively to the states 
and that such unwarranted extension of power is not 
only not authorized but is actually prohibited by the 
Natural Gas Act and by the intent of Congress. For 
these reasons, Ohio and the Ohio commission again find 
it necessary and desirable to intervene on behalf of the 
public interest of the citizens of Ohio in proceeding No. 
9741 presently pending before this court. Ohio and the 
Ohio commission having, to the best of their knowledge, 
complied with all the necessary procedural matters pur¬ 
suant to Section 19(b) of the Natural Gas Act and the 
rules and regulations of this court, and having received 
the necessary approval, now appear herein on behalf of 
the citizens of Ohio as “intervening petitioners”. 

The East Ohio Gas Company (hereinafter called East 
Ohio), petitioners herein, is an Ohio corporation engaged 
in the local production and local distribution of natural 
gas exclusively within the territorial limits of the state 
of Ohio. Under the laws of the Ohio Public Utility Act 
such a company engaged in such activities is defined as 
a public utility subject to the Ohio commission’s juris¬ 
diction, being “engaged in the business of supplying nat¬ 
ural gas for lighting, power or heating purposes to con¬ 
sumers within this state, * * (Ohio General Code, 
Section 614-2 and 2a.) 

The Federal Power Commission (hereinafter called 
Federal Commission), the respondent herein, is a duly 
created and existing federal commission charged with 
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certain regulatory duties in relation to natural-gas com¬ 
panies pursuant to and limited by the provisions of the 
Natural Gas Act (15 U. S. C. A., par. 717 et seq.). Under 
a claimed grant of authority believed to be contained in 
certain sections of the Natural Gas Act, the federal com¬ 
mission instigated and maintained certain proceedings 
before it, designated as Federal Power Commission 
Docket Nos. G-115, G-399, G-400 and G-401. In the course 
of those proceedings which incidentally have, in one 
form or another, been pending for eight or nine years, 
the federal commission has issued numerous orders and 
directives. The matter presently before this honoxable 
court is an appeal seeking to review and set aside the 
federal commission’s opinion No. 158, effective Novem¬ 
ber 7, 1947. This order incorporated and made effective 
a former order of the federal commission, issued June 
25, 1946, which found East Ohio to be a “natural-gas 
company” subject to federal jurisdiction. These orders, 
among other things, request East Ohio (1) to comply to 
all provisions in the general accounting order of the fed¬ 
eral commission (Nos. 69, 69-A, and 73, accounting basis 
—original cost) applicable to any and all “natural-gas 
companies” subject to the federal commission’s jurisdic¬ 
tion; (2) to comply with all the federal commission’s 
previous general orders requiring the filing of annual re¬ 
ports (accounting basis—original cost) by such “natural- 
gas companies” (Order Nos. 63, 80, 86,100, and 113); (3) 
to file all data within ninety days or within some speci¬ 
fied time by order of the federal commission. 

Ohio and the Ohio commission have from the begin¬ 
ning vigorously denied that East Ohio or, for that mat¬ 
ter, any company conducting a local distributing utility 
service solely within the confines of the state of Ohio, is 
a “natural-gas company” which Congress intended or de¬ 
creed should be subject to federal regulatory jurisdiction 
under the Natural Gas Act. 
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i STATEMENT OF FACT. 

I. 

The material facts involved in these proceedings are 
not disputed. East Ohio since its inception has been an 
Ohio corporation whose principal and only operation was 
the rendering of a public utility service by the furnish¬ 
ing of natural gas to the heavily populated northeastern 
section of the state of Ohio, including the cities of Cleve¬ 
land, Akron, Youngstown, Massillon, Canton, Warren, 
and all surrounding communities. East Ohio sells no gas 
for resale, sells no gas wholesale, sells no gas in inter¬ 
state commerce, sells no gas except in Ohio, and has no 
property except in the state of Ohio; East Ohio is not a 
so-called “pipe line company”, and does not transport 
natural gas for hire. Every foot of gas that enters the 
East Ohio system is owned by East Ohio and every foot 
of gas has one purpose, and only one purpose, in the East 
Ohio operation—local distribution for domestic, commer¬ 
cial, and industrial use. 

1 During the early demand and use of gas, Ohio w’ells 
supplied the necessary gas for northeastern Ohio. As 
the demand increased, Ohio production failed to keep 
pace and East Ohio as well as other Ohio gas distribut¬ 
ing companies had to look elsewhere for additional sup¬ 
plies of gas. In East Ohio’s case, it saw fit to extend 
certain gas mains to the Ohio river where it received 
West Virginia gas from the Hope Natural Gas Company. 
As the demand increased over the years, more lines were 
extended to secure greater volumes of gas from the Hope 
Natural Gas Company and one line was extended some 
one hundred and twenty miles from the vicinity of Cleve¬ 
land to Maumee, Ohio, to receive gas from the Panhandle 
Eastern Pipe Line Company. 

i At the present time East Ohio receives in the neigh¬ 
borhood of 62% of its gas from the Hope Natural Gas 
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Company, 23% from Panhandle Pipe Line Company, and 
15% from Ohio production wells. All gas purchased by 
East Ohio, from whatever source, is purchased in Ohio 
and is likewise delivered to East Ohio in Ohio. 

In the East Ohio system the principal distributing 
point is located south of Cleveland, north of Akron, Can¬ 
ton and Massillon, and west of Youngstown and Warren 
(see map, p. 91, Joint App.), and is designated as gross 
farm station. At gross farm station the gas is or can 
be controlled for all parts of the system, for it is here 
where most of the local and out-of-state gas is converged 
either for immediate distribution or for storage in large 
underground storage areas that were developed for that 
purpose from former Ohio producing wells that have 
long since gone dry. At gross farm station there are 
many pipe lines operating under various pressures, valve 
stations, regulator stations, compressing stations, etc. 
From this point gas is distributed in all directions de¬ 
pending on the needs at the particular time both up and 
down the lines. At other times, depending on the need 
of the flow of gas, out-of-state gas goes directly to dis¬ 
tributing stations in Cleveland and other large cities in 
the territory without additional pumping from gross 
farm station. 

In the case of the lines from Ohio river to gross farm 
station, local Ohio producing and distributing connec¬ 
tions are first made at a point approximately forty miles 
from the Ohio river and at various points thereafter un¬ 
til the pipe lines reach gross farm station (see map, p. 
91, Joint App.). In the case of the pipe line to the Pan¬ 
handle connection, no local production enters this line 
until it reaches gross farm station. 

All the property of East Ohio, which is all used locally, 
is and has been subject to the accounting practices and 
uniform system of accounts developed and adopted by 
the Ohio commission over a period of thirty-five years. 
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The classification of accounts has no legal significance 
as to allocation of certain types of property to certain 
classifications. Property classifications are made gen¬ 
erally for easier handling from an accounting standpoint 
and little else. Under the current system of accounts, 
East Ohio’s distributing pipe lines have been placed for 
accounting purposes under the following classifications: 

• Miles 


Distribution lines . 5,490 

Storage lines . 672 

Field lines. 1,011 

Transmission lines . 903 


It is the theory of the federal commission, since some 
i 650 miles of pipe under the classification of “transmis¬ 
sion lines” are used principally to get out-of-state gas to 
various points in the system, that East Ohio is in the 
business of transporting gas in interstate commerce and 
i thus subjects all its property to federal regulation. The 
i error of the federal commission’s theory will be discussed 
i later in this brief. However, in passing, we point out 
that there is no reason why in East Ohio’s case the pipe 
in the “transmission” classification could not logically 
be placed in the “distribution” classification. After all, 
this company does nothing but distribute gas for local 
consumption. 

n. 

The Ohio commission by the Ohio Public Utility Act 
has been given broad and comprehensive powers in the 
field of public utility regulation. Thus, for years the 
Ohio commission has had the sole and exclusive regula¬ 
tion of all phases of the business of East Ohio. The Ohio 
commission’s regulatory procedure over East Ohio has 
included the setting of numerous rates, acquisitions and 
sale of property, security issues, accounting practices, 
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inauguration of service, termination of service, service 
complaints, and many others. 

A copy of the Ohio Public Utility Act (Ohio General . 
Code, Sections 487 to 614-128) will be presented to the 
court as part of the Ohio presentation; however, for a 
quick reference we like to refer particularly to the fol¬ 
lowing sections of the act: 

Ohio General Code, Sections 614-2 and -2a, defines a 
public utility subject to the Ohio commission’s jurisdic¬ 
tion as any company “engaged in the business of supply¬ 
ing natural gas for lighting, power or heating purposes 
to consumers within this state, * * 

Ohio General Code, Section 614-4, provides that: 

“The jurisdiction, supervision, powers and duties 
of the public service commission shall extend to 
every public utility and railroad, the plant or prop- 

. erty of which lies wholly within this state and when 
the property of a public utility or railroad lies 
partly within and partly without this state to that 
part of such plant or property which lies within this 
state, and to the persons or companies owning, leas¬ 
ing or operating the same, and to the records and 
accounts of the business thereof done within this 
state.” 

Ohio General Code, Section 614-7, gives jurisdiction 
over all records and Section 614-8 provides for “general 
supervision over all public utilities within its (Ohio com¬ 
mission) jurisdiction * * 

Ohio General Code, Section 614-10, provides that the 
Ohio commission establish a system of accounts and Sec¬ 
tions 614-12 and 614-13 authorize the Ohio commission 
to compel the furnishing of adequate service, facilities 
and charges. 

Ohio General Code, Sections 614-14 and 614-15, pro¬ 
vides authority to prevent rebates and discriminations. 

Ohio General Code, Section 614-20 et seq., provides 
statutory methods of fixing and changing rates when 





8 


such rates are not subject to municipal franchise agree¬ 
ments. 

i Ohio General Code, Sections 614-44 etc., provides for 
an appeal and the substitution of rates in instances of 
unacceptable ordinance rates. 

Ohio General Code, Section 614-48, reads in part as 
follows: 

“Every public utility shall file with the commis¬ 
sion, at such times and in such form as it may pre¬ 
scribe, an annual report, duly verified, covering the 
yearly period fixed by the commission. The commis¬ 
sion shall prescribe the character of the information 
to be embodied in such annual report, and shall fur¬ 
nish to each public utility a blank form therefor. 
• • •» 

Ohio General Code, Sections 614-49 and 614-50, pro¬ 
vides for a depreciation account and depreciation fund 
for all utilities. 

Ohio General Code, Sections 614-53 and 614-54, pro¬ 
vides authorization of all issuances of public utility 
securities and Section 614-59 regulates the capitaliza¬ 
tion of public utilities. 

Ohio General Code, Section 614-60, provides the au¬ 
thority to authorize or forbid the purchase or sale of 
utility property. 

Under the Ohio Law and theory of utility regulation, 
the Ohio commission’s principal concern is the interest 
of the public in developing and maintaining proper 
rates for utility service. To accomplish this, the Ohio 
Legislature has seen fit to enact definite regulating pro¬ 
cedure that sets the course of all rate determination by 
the Ohio commission. These statutory enactments have 
been strictly construed by our .Ohio Courts. See City 
of Marietta v. Public Utilities Commission, 148 0. S., 
173, 74 N. E. (2d), 74 (1947), East Ohio Gas Company 
v. Public Utilities Commission, City of Cleveland v. 
Public Utilities Commission (2 cases), 137 0. S., 225, 
28 N. E. (2d), 599 (1940). 









Under this long-established policy, all Ohio utilities, 
including East Ohio, maintained their property and cor¬ 
porate records.and all accounting practices in such a 
manner that developed the information required by the 
Ohio statutes and the supplemental rules and regula¬ 
tion of the Ohio commission. Needless to say, the Ohio 
requirements on such matters are far removed from the 
administrative development theory of “original cost” 
sponsored by the federal commission and which the fed¬ 
eral commission is presently ordering East Ohio to de¬ 
velop and supply for the archives of the federal com¬ 
mission. 

III. 

To accomplish so far this federal extension and dupli¬ 
cation of regulation, it has required extensive litigation. 
These procedural facts are, we believe, accurately set 
forth in paragraph “C” entitled “history of the proceed¬ 
ings before the federal power commission”, found on 
pages 8 to 10 in the printed brief of the petitioner, The 
East Ohio Gas Company. 

In the interest of brevity, we concur with paragraph 
“C” and thus will dispense with repeating such pro¬ 
cedural facts therein contained. 

IV. 

Based upon these general facts relative to the estab¬ 
lished daily operation of East Ohio as a natural-gas dis¬ 
tributing company subject to the exclusive jurisdiction 
of Ohio, the federal commission decreed that East Ohio 
was a “natural-gas company” under the mandates of the 
“Natural Gas Act” and thus subject to federal jurisdic¬ 
tion. 

The purported reasons, both legal and theoretical, 
upon which the federal commission justifies the exten¬ 
sion of federal power are set out in the federal commis- 
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sion’s Opinion No. 158, issued November 7, 1947. (See 
pp. 172-177, Joint App.) 

The federal commission’s Order No. 158 continues with 
a detailed outline of accounting requirements of the fed¬ 
eral commission. (See pp. 177-179, Joint App.) These 
requirements cover all the property of East Ohio regard¬ 
less of use and necessitates ah entirely new and separate 
accounting system based on the federal commission’s so- 
called “original cost” theory; all of this at great cost to 
the consumers of the state of Ohio. 

In short, what the federal commission is making an ef¬ 
fort to accomplish is something like this: It admits that 
East Ohio is a local distributing company with all its 
property located in the state of Ohio; that East Ohio 
sells no gas wholesale, sells no gas for resale, sells no gas 
in interstate commerce, transports no gas for any pur¬ 
pose nor has any public utility obligation other than lo¬ 
cal distribution in Ohio and is not a pipe line company; 
and that all of East Ohio’s functions as a public utility 
have been regulated for years past and will continue to 
be regulated in the future by Ohio. Further, it is ad¬ 
mitted that the federal commission has no rate fixing 
jurisdiction or similar regulating power over East Ohio 
as it may affect the people of Ohio; nevertheless, it in¬ 
sists that since East Ohio, in order to fulfill its estab¬ 
lished public utility obligation to Ohio citizens, has been 
obliged to purchase out-of-state gas (purchased and de¬ 
livered in Ohio) and permits that gas to flow in some 
instances uninterrupted from the Ohio border to various 
points in the system, it is in the “business of transport¬ 
ing gas in interstate commerce 21 ; is thus a “natural-gas 
company” under the “Natural Gas Act”; has become 
clothed with a national interest and, therefore, East Ohio 
shall spend large sums of money to establish a new and 
separate accounting system and continue each year to 
expend large sums of money to maintain this duplicate 
(but unneeded) accounting system. 
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From the standpoint of a state commission, with years 
of practical day-to-day regulatory experience, such a 
position as the federal commission assumes herein is ar¬ 
bitrary, unwarranted, and an imposition on the consti¬ 
tutional rights of the citizens of Ohio. The federal com¬ 
mission’s theory that once out-of-state gas is injected 
into and carried in the pipe line system of a purely local 
intrastate gas distributing company such a company de¬ 
velops a national interest which subjects it to federal 
regulation, will place an undue burden on practically 
every gas company, large or small, in the state of Ohio. 
This is exactly what Congress did not intend and that is 
exactly what the Natural Gras Act, supra, clearly says 
will not be the case. 

We would like to point out that since local gas pro¬ 
duction, which for fifty years has supplied the local dis¬ 
tributing companies in Ohio, has become inadequate to 
supply the needs, numerous local distributing companies 
in Ohio either have or will have to in the near future 
supplement the supply of gas from some other source 
which in most cases will be principally out-of-state gas. 
The additional sources of gas are, or will be, delivered to 
local distributing companies by pipe lines (or transmis¬ 
sion lines, as you will) built, owned, and maintained by 
the local distributing companies from the point of sale 
to some other needed point of the system. These lines, 
referred to in the industry as “stub lines”, are currently 
classified as “transmission lines” under the Ohio commis¬ 
sion’s system of accounts, vary in length from less than 
one thousand feet to one hundred and twenty miles in 
the instance of East Ohio; however, regardless of length, 
width, or pressure capacity, they all serve one single 
purpose and have one single public utility obligation and 
that is merely to convey gas from one point in the system 
to another point in the same system in order to fulfill the 
one obligation—local distribution;, nothing more, nothing 
less, the federal commission notwithstanding. 
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i While Ohio and the Ohio commission have found the 
activities of the federal commission in taking over the 
problem of setting interstate gas rates most helpful, their 
present assumption of jurisdiction has no such equiva¬ 
lent. In former years, and in former cases where inter¬ 
state gas rates, especially between affiliated gas com¬ 
panies, were involved, Ohio welcomed the Natural Gas 
Act and the assumption of jurisdiction by the federal 
commission. This was the “gap” in need of regulation 
contemplated by Congress and expressed by the Natural 
Gas Act, which the states by judicial mandate were un¬ 
able to regulate. The present litigation is a far cry from 
what the states understood to be the need and purpose 
of the Natural Gas Act; and the results of the present 
extension of federal jurisdiction which imposed a large 
financial burden upon gas consumers of Ohio for the sole 
purpose of accumulating large volumes of data to gather 
dust in the federal commission’s files without hope of be¬ 
ing put to any federal regulating use in the interest of 
the state of Ohio is without doubt an arbitrary and un¬ 
lawful assumption of federal jurisdiction to which Ohio 
and the Ohio commission must protest on behalf of the 
best interest of the people of the state of Ohio. 

! QUESTION PRESENTED. 

Is The East Ohio Gas Company a “person engaged in 
the transportation of natural gas in interstate commerce” 
within the meaning of the Natural Gas Act? 

i SUMMARY OF THE ARGUMENT. 

Point (1). In the determination of the scope of the 
regulatory jurisdiction of any governmental agency, the 
purpose of Congress in enacting such legislation must be 
given full effect, Texas and Pacific Ry. Co. v. Gulf, Colo¬ 
rado & Sante Fe Ry. Co., 270 U. S., 266, 277, United 
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States, I. C. C. et al. v. American Trucking et aL, 310 

U. S., 534, at page 542, 84 L. Ed., 1345. Like considera¬ 
tion must be given to a regulatory enactment as a whole 
and no isolated section or sections are in themselves so 
conclusive as to establish a regulatory jurisdiction con¬ 
trary to the act as a whole and to the recognized intent 
of the enactment, Panhandle Eastern Pipe Line Co. v. 
Public Service Commission of Indiana, 332 IT. S., 507 
(1947), p. 516. 

Point (2). The recognized purpose of Congress in its 
enactment of the Natural Gas Act was to occupy a field 
of regulation in which the Supreme Court had held that 
the states may not act. Congress was neither attempt¬ 
ing to preserve nor to create a hiatus in regulation nor 
to create an overlapping of regulation, but merely striv¬ 
ing to fill the “gap” in regulation as it then existed. Con¬ 
gress had no thought of interfering with any existing 
and established state regulation or -those local natural- 
gas distributing companies whose sole business is local 
sales at retail to ultimate consumers. Volume 2, House 
Rep. on Public Bills, 75th Cong., 1st Sess., No. 709; Sen¬ 
ate Rep. No. 1162, 75th Cong., 1st Sess., Congressional 
Rec., Vol. 81, part 6, p. 6720, part 8, p. 9312, etc. 

Point (3). A fair and plain interpretation of Section 
1(a) and (b) of the Natural Gas Act reveals that the 
language employed adequately puts into appropriate 
words the intent and purpose of Congress. The import 
of the words is that Congress was entering into a limited 
field of regulation confined to persons in the business of 
transporting natural gas, and the sale thereof, in inter¬ 
state and foreign commerce, and the act expressly was 
not to apply “to other transportation or sale of natural 
gas or to local distribution of natural gas or to the fa¬ 
cilities used for such distribution.” (Section 1(a) and 
(b), Natural Gas Act, 15 U. S. C., Sec. 717.) East Ohio, 
being in the sole business of local distribution at retail 
to ultimate consumers, is not in any sense of the word 
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engaged in the business of transporting natural gas in 
interstate commerce, engaged in the sale in interstate 
commerce of natural gas for resale, or engaged in such 
transportation or sale, and, therefore, definitely comes 
within the provision of Section 1(b) which expressly ex¬ 
cludes from the federal commission’s jurisdiction “other 
transportation,” excludes “local distribution of natural 
gas” and excludes “facilities used for such distribution.” 
These expressed exemptions are functions that were tra¬ 
ditionally under state control and were to remain so. 
i Thus, the federal commission was in error in attempt¬ 
ing to assume jurisdiction of a local distributing com¬ 
pany under Section 5(b) by disregarding Sections 1(b) 
and 2(7), and in place thereof applying a mechanical or 
technical test by a claim that a movement of out-of-state 
gas from one point to another point in Ohio, although 
admittedly for local retail sale to ultimate consumers, 
was a “business of transporting natural gas in interstate 
commerce” and thereby subjecting East Ohio to federal 
regulation in the national interest. 

Point (4). Judicial decisions sustain the position that 
the purpose of the Natural Gas Act was to afford federal 
regulation of wholesale distribution of natural gas mov¬ 
ing in interstate commerce, which the Supreme Court 
had declared to be interstate commerce not subject to a 
certain type of state regulation; that such regulation 
would be complementary in its operation to that of the 
states without confusion of functions; that the federal 
commission regulate interstate and foreign commerce, as 
defined by the act, and all local matters be left to the 
states to regulate. No overlapping or conflicting state 
and federal regulation was intended nor was federal ju¬ 
risdiction to usurp any form of state regulatory author¬ 
ity, or to handicap or dilute in any way state regulatory 
authority. There were only two designated “gaps” iD 
state regulation and with the closing of these “gaps” by 
the Natural Gas Act, we have reached the limits of the 
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scope of the extension of federal regulation. It is er¬ 
roneous on the part of the federal commission to attempt 
to extend its jurisdiction herein to cover a regulatory 
field so fully and completely regulated by the states, Con¬ 
necticut Power and Light Co. v. F. P. C., 324 U. S., 515 
(1945), 89 L. Ed., 1150, Panhandle Eastern v. Public 
Service Commission of Indiana, 332 U. S., 507, Illinois 
Natural Gas Co. v. Central Illinois Public Service Co., 
314 U. S., 498 (1942), 86 L. Ed., 371, Public Utilities Com¬ 
mission v. United Fuel Gas Co., 317 U. S., 456, 87 L. Ed., 
396, F. P. C. v. Hope Natural Gas Co., 320 U. S., 591 
(1944), 88 L. Ed., 333. 

Point (5). All of East Ohio’s operations and functions 
are and have been subject to.state regulation and East 
Ohio as an Ohio public utility has assumed one, and only 
one, public utility obligation—that is to furnish natural- 
gas service at retail to ultimate consumers in northeast¬ 
ern Ohio. Admittedly East Ohio has no public utility 
obligation, existing or implied, at the federal regulatory 
level. The 650 miles of pipe, on which the federal com¬ 
mission bases its jurisdiction, are local facilities and for 
years have made up a part of all determinations for rates 
in the same manner as all other facilities. Such tradi¬ 
tional use and regulation of such facilities have never 
been questioned nor does the Natural Gas Act change the 
state’s control. 

After out-of-state gas reaches the local distributing 
lines and comes under its control, state authority im¬ 
mediately attaches and from a state regulatory level any 
subsequent movement of the gas for the sole purpose of 
local retail sales to ultimate consumers may be considered 
as an intrastate movement, see Kansas Public Utilities 
Commission et aL v. John M. Landon, 249 U. S., 236, 63 
L. Ed., 577, or the alternative, such movement may be in¬ 
terstate transmission but not transmission in interstate 
commerce to such a degree that the state is deprived of 
its regulatory authority. 

/ 
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Were the federal commission’s test of jurisdiction to 
prevail, there could never be a case where a local dis¬ 
tributing company receiving out-of-state gas would be 
exempt from federal regulation and thus always subject 
to overlapping jurisdiction. This is not the intent of 
the Natural Gas Act. By applying the congressional 
test, we find that since all the facilities are subject to 
state regulation and used solely to meet a public utility 
obligation at a state level, such facilities are not subject 
to federal regulation. And if so applied, there will be 
no hiatus or overlapping in regulation. 

Point (6). The federal commission was in error in in¬ 
sisting that Ohio has no authority to require a certificate 
of public convenience and necessity in relation to the 
movement of natural gas within the state of Ohio for lo¬ 
cal use. Contra is indicated that the power does exist 
(Ohio General Code, Section 614-88, C. A. Bradley, d. b. a. 
Wolverine Motor Freight Lines, v. Public Utilities Com¬ 
mission, 289 U. S., 92, 77 L. Ed., 1053), if Ohio sees fit to 
use it and such power is not in conflict or limited by the 
Natural Gas Act, nor does the failure of Ohio to exert 
such power create a gap in regulation which the federal 
commission may fill under the act. 

I The federal commission was in error in assuming that 
it has the authority in the field of local extensions and 
abandonment of natural gas facilities exclusively within 
the state of Ohio. Such authority is strictly a local mat¬ 
ter and the assumption of such jurisdiction by the federal 
commission would be unconstitutional (Tenth Amend¬ 
ment, see also L C. C. et aL v. Oregon-Washington Rd. 
& Navigation Co. et aL, 288 U. S., 14, 77 L. Ed., 588, 
Northern Pacific Ry. Co. v. North Dakota, ex reL T. F. 
McCue, 236 U. S., 585, 59 L. Ed., 735).. 

I The federal commission was in error in assuming that 
it has been given the duty and authority to correct local 
abuses in utility operation. No such authority exists 
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over such local matters; local abuses do not extend fed¬ 
eral authority, United States v. Leslie G. Chase, 135 U. S., 
255. 

Point (7). There is no national interest from the fed¬ 
eral regulatory level in a uniform system of accounts 
based on the “original cost” theory in relation to local 
distributing companies traditionally subject to state con¬ 
trol, since no federal control is or can be applicable to the 
fixing of local rates or other local regulation. Such mat¬ 
ters would be subject to state control and are adequately 
provided for by Ohio statutes and court decisions, City 
of Marietta v. Public Utilities Commission, 148 0. S., 173, 
74 N. E. (2d), 74, and other cases. The information re¬ 
quired of East Ohio by the federal commission has no 
possible statutory regulatory value, state or federal. 

Point (8). The Commerce Clause of the Federal Con¬ 
stitution does not prohibit all state regulation of inter¬ 
state commerce, Wilson v. Black Bird Creek Marsh Co., 

2 Pet., 245, 7 L. Ed., 412, Cooley v. Board of Wardens, 12 
How., 299, 13 L. Ed., 996, Geo. T. Simpson v. David C. 
Shepard, 230 U. S., 352, 57 L. Ed., 1511, South Carolina 
State Highway Dept. v. Barnwell Bros. Inc., 303 U. S., 
177, 82 L. Ed., 734 (1938), Southern Pacific Co. v. Ari¬ 
zona, ex reL John L. Sullivan, 325 U. S., 761, 89 L. Ed., 
1915, and before a federal agency may override a tradi¬ 
tional state function, federal authority must appear af¬ 
firmatively and not rest on inference, City of Yonkers v. ' 
United States, 320 U. S., 685, 88 L. Ed., 400, Florida v. 
United States, 282 U. S., 194, p. 211, 75 L. Ed., 291. The 
federal commission’s orders herein, based on any iso¬ 
lated provision of the Natural Gas Act that attempts to 
regulate intrastate matters, constitute herein an invasion 
of the powers reserved to the states under the Tenth 
Amendment to the Constitution of the United States and 
are not within the powers delegated to the federal gov¬ 
ernment under Article I, Section 8, thereof; and, further, 
since the information required must be secured at great 
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expense without known or expressed benefit to federal 
regulation, such orders of the federal commission are un¬ 
warranted, unreasonable, illegal and in violation of the 
Fourth and Fifth Amendments to the Constitution of the 
United States, Federal Trade Commission v. American 
Tobacco Co., 264 U. S., 298, 68 L. Ed., 696 (1924), Mis¬ 
souri Pacific Ry. Co. v. Nebraska, 217 U. S., 196, 54 
I). Ed., 727 (1910), American T. & T. Co. et aL v. United 
States, 299 U. S., 232, 81 L. Ed., 142. 

ARGUMENT. 

L Construction of Regulatory Enactments in Light of 
Intent of Congress. 

The Supreme Court of the United States has held many 
times that in the construction of a statute the purpose 
of Congress must be given effect, even though it may be 
necessary to disregard the grammatical meaning of 
words or provisions considered in isolation from other 
parts of the statute under consideration, Texas and Pa¬ 
cific Ry. Co. v. Gulf, Colorado, and Sante Fe Ry. Co., 270 
U. S., 266, at p. 277, 70 L. Ed., 578, and United States, 
L C. C. et aL, v. American Trucking et aL, 310 U. S., 534, 
p. 542, 84 L. Ed., 1345. 

In our present case, however, we find no occasion to 
deny the plain import of Section 1(a) and (b) of the 
Natural Gas Act, which clearly says that local distrib¬ 
uting companies, such as East Ohio, shall be wholly out¬ 
side the jurisdiction of the federal commission. It is 
only necessary to give the most simple construction to 
the words “but shall not apply to any other transporta¬ 
tion or sale of natural gas or to the local distribution of 
natural gas or to the facilities used for such distribu¬ 
tion”, which are unambiguous. These words outline the 
pattern of the federal commission’s jurisdiction and all 
subsequent sections of the act must be construed in the 
light of these policy sections. 



19 


The federal commission has chosen to disregard the 
import of Section 1(a) and (b) in favor of a strained in¬ 
terpretation of Section 2(6) and 5(b) of the Natural Gas 
Act. 

Section 2(6) defines a “Natural-gas company”, from 
the federal level, as a “person engaged in the transporta¬ 
tion of natural gas in interstate commerce, or the sale in 
interstate commerce of such gas for resale;” while Sec¬ 
tion 2(7) defines “Interstate commerce” as “commerce 
between any point in a state and any point outside 
thereof, * • 

This simple and unambiguous language given its com¬ 
mon meaning should settle the matter without difficulty, 
for East Ohio moves no gas from one state to a point out¬ 
side thereof and engages in no sale in interstate com¬ 
merce (as defined) of any gas for resale. 

The federal commission’s claim of authority and power 
apparently stems from Section 5(b) which says the fed¬ 
eral commission may investigate the cost of transporta¬ 
tion of natural gas by a natural-gas company (as defined 
in Section 2(6) and 2(7) at the federal level and not at 
state level) in cases where the commission has no au¬ 
thority to set a rate for transportation or sale. 

Apparently the federal commission feels that Section 
5(b) alone is amply sufficient to give it all the power 
necessary to subject all the property of East Ohio (and 
other local distributing companies so situated) to fed¬ 
eral control and by so doing get a foothold in a field of 
state regulation that for many years has been under the 
exclusive jurisdiction of the state. 

It seems only too clear that no isolated section or sec¬ 
tions of any regulatory act would be so conclusive as to 
establish such far-reaching regulatory control which in 
this case (Natural Gas Act) is noticeably contrary to 
other provisions of the act and the known intent of Con¬ 
gress, Panhandle Eastern v. Public Service Commission 
of Indiana, 332 XL S., 507 (1947), p. 516. 
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! Before entering into a detailed discussion of the Nat¬ 
ural Gas Act, it might be helpful to the court to have set 
out the historical events that were the bases of the intent 
and purpose of Congress in enacting the Natural Gas 
Act. 

II. Legislative History of the Natural Gas Act. 

! The recognized purpose of Congress in enacting the 
Natural Gas Act was to occupy the field of regulation in 
which the Supreme Court had held that the states may 
not act. Congress was neither seeking to preserve nor 
to create a hiatus in regulation nor to create an overlap¬ 
ping of regulation, but was striving to fill the gap in reg¬ 
ulation as it then existed. (There was no gap in regula¬ 
tion of transmission lines used for movement of gas from 
one point in the system to another for local distribution. 
This was, even then, an acknowledged field of state reg¬ 
ulation regardless of whether the gas was local or out- 
of-state gas.) All this is revealed by the legislative his¬ 
tory of the act, as well as by a reading of its language. 

Comprehensive federal regulation of interstate natural 
gas pipe line companies was first proposed in Title III 
of H. R. 5423, Seventy-fourth Congress, introduced on 
February 6,1935. This bill later developed into the Pub¬ 
lic Utility Act of 1935, but Title m was dropped, due to 
criticism of specific provisions and the fact that the Fed¬ 
eral Trade Commission has not completed its investiga¬ 
tion and report of utilities, authorized by Senate Res. 
83, Seventieth Congress. See Federal Utility Regulation, 
Annotated (1943) Public Utilities Rep., Inc., pp. 627-629. 

On March 6, 1936, H. R. 11662, Seventy-fourth Con¬ 
gress, relating exclusively to the regulation of natural- 
gas companies, was introduced. 

i Mr. John E. Benton, then general solicitor of the Na¬ 
tional Association of Railroad and Utilities Commission¬ 
ers, testified for the association at the hearing on H. R. 
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11662. He made the following observations which are 
particularly significant because they were apparently 
concurred in by the committee as shown by the revisions 
subsequently made in the bill, and the report filed by the 
the committee: 

“* * # the United States Supreme Court has rec¬ 

ognized that the distribution of gas locally .to con¬ 
sumers, either for domestic or industrial gas is a 
local business, and may be reached and controlled 
and regulated by local authorities, municipal and 
state, as provided by state law, so long as Congress 
withholds its hands from regulation * # *” 

(Printed hearings, page 85.) 

What the state commissions ask Congress to do, is 
to regulate interstate intercompany transactions, 
but not to regulate the rate to any consumer, 
whether he takes for industrial or domestic use; to 
regulate the sale price of gas only when sold for re¬ 
sale.” (Printed hearings, H. R. 11662, 74th Cong., 
House Committee on Interstate and Foreign Com¬ 
merce, page 95.) 

Mr. Benton called attention to the fact that the pro¬ 
viso to Section 1(b), as it was originally worded in H. R. 
11662, exempted local distribution only if such distribu¬ 
tion was made from low-pressure mains. (Printed House 
hearings, page 91.) On behalf of the association he pre¬ 
sented a suggested amendment to correct this and to 
make it plain that any sale to an ultimate consumer, for 
either domestic or industrial use, and whether from a 
high- or low-pressure main, would be exempt from fed¬ 
eral regulation and, thus, subject to state regulation. 
(Printed House hearings, page 95.) Mr. Dozier A. De- 
Vane, then solicitor for the federal commission, told the 
committee that the amendment would not weaken the 
bill, but would strengthen it. Mr. Devane’s exact words 
were: 

“* * * it is a little unusual for state commission¬ 
ers to come in as they have in connection with this 
bill, by the chairman of their association, and by 
their general counsel, and not only urge that the bill 
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in its entirety be passed with no suggested amend¬ 
ment that would in any way weaken the bill, but 
suggest amendments that would strengthen the 
bill.” (Printed House hearings, page 151.) 

And again: 

“The real question we are dealing with here is 
this: There is a complete hiatus in the regulation of 
rates charged by these pipe line companies to local 
distributors of gas throughout the United States, 
and we are trying to augment state regulation by 
conferring authority upon a federal agency to fix 
those rates.” (P. 4L) 

The exact wording of this amendment was not accepted 
by the committee, but the committee made revisions in 
Section 1(b) to accomplish the same purpose, as will later 
be pointed out. 

The testimony of all witnesses who touched upon the 
point was that H. R. 11662 was not intended to take any¬ 
thing away from the states but was intended rather to 
complement state regulation—to overcome a hiatus in 
regulation. See the testimony, in the printed House 
hearings, of DeVane, pages 25 and 41; McDonald, pages 
81 and 82; Benton, page 90; and Cole, page 148. 

After completing its hearings on H. R. 11662, the com¬ 
mittee revised the bill and reintroduced it, on May 12, 
1936, as H. R. 12680, 74th Cong. The following day the 
House committee on interstate and foreign commerce fa¬ 
vorably reported H. R. 12680, Rep. No. 2651, 74th Cong., 
2d Sess. Section 1(b) of the new bill differed from the 
same section of H. R. 11662 in that it omitted all ref¬ 
erence to high-pressure and low-pressure mains, and pro¬ 
vided specifically for federal regulation of sales for re¬ 
sale and for no other regulation in the state field. The 
exact wording of Section 1(b), in H. R. 12680, is as fol¬ 
lows: 

I “(b) The provisions of this act shall apply to the 
transportation of natural gas in interstate com¬ 
merce, to the sale of such gas for resale to the pub¬ 
lic, and to natural-gas companies engaged in such 


transportation or sale, but shall not apply to the lo¬ 
cal distribution of natural gas or to the facilities 
used for such distribution or to the production or 
gathering of natural gas: Provided, that nothing in 
this act shall be construed to authorize the commis¬ 
sion to fix the rates or charges to the public for the 
sale of natural gas distributed locally or for the sale 
of natural gas for industrial use only.” 

It will be observed that the revision of this section, by 
eliminating the reference to high-pressure and low-pres¬ 
sure mains, made the intent clear, as Mr. Benton had 
urged before the committee that no local distribution was 
to be subject to federal regulation, regardless of manner 
or method of its delivery. In its report on H. R. 12680, 
the committee said: 

“The bill takes no authority from state commis¬ 
sions and is so drawn as to be a complement, and in 
no sense an usurpation, of state regulatory authority. 
• • •” (Page 2.) 

H. R. 12680 was not acted upon by the Seventy-fourth 
Congress, but it was reintroduced, on January 29, 1937, 
as H. R. 4008, 75th Cong. Hearings on the new bill were 
held before the House committee in March, 1937, and 
again Mr. Benton presented the views of the association. 
Since the form of Section 1(b) and the other provisions 
of the bill were now generally satisfactory to the associ¬ 
ation, Mr. Benton’s statement was brief and did not touch 
upon the question now under discussion. 

H. R. 4008 was never reported out, but was reintro¬ 
duced as H. R. 6586, 75th Cong., with Section 1(b) 
changed as indicated above, thus taking the exact form 
in which it appears in the act today, which is as follows: 

“(b) The provisions of this act shall apply to the 
transportation of natural gas in interstate com¬ 
merce, to the sale in interstate commerce of natural 
gas for resale for ultimate public consumption for 
domestic, commercial, industrial, or any other use, 
and to natural-gas companies engaged in such trans¬ 
portation or sale, but shall not apply to any other 
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i transportation or sale of natural gas or to the local 
distribution of natural gas or to the facilities used 
for such distribution or to the production or gather¬ 
ing of natural gas.” 

H. R. 6586 later became the Natural Gas Act. In its 
report favorably recommending H. R. 6586 (Report No. 
709, 75th Cong., 1st Sess.) the House committee said: 

“General Purpose of Bill. 

“The bill is substantially identical with H. R. 
i 12680 which, as amended, was reported by the com¬ 
mittee on interstate and foreign commerce of the 
Seventy-fourth Congress, second session, with the 
recommendation that it pass. If enacted, the pres¬ 
ent bill w’ould for the first time provide for the reg¬ 
ulation of natural gas companies transporting and 
selling natural gas in interstate commerce. It con- 
j_ fers jurisdiction upon the Federal Power Commis¬ 
sion over the transportation of natural gas in inter¬ 
state commerce, and the sale in interstate commerce 
of natural gas for resale for ultimate public con¬ 
sumption for domestic, commercial, industrial, or 
any other use. The states have, of course, for many 
years regulated sales of natural gas to consumers in 
intrastate transactions. The states have also been 
i able to regulate sales to consumers even though 
such sales being considered local in character and 
i in the absence of congressional prohibition subject 
to state regulation. (See Pennsylvania Gas Co. v. 
Public Service Commission (1920), 252 U. S., 23.) 
There is no intention in enacting the present legis- 
I lation to disturb the states in their exercise of such 
jurisdiction. However, in the case of sales for re¬ 
sale, or so-called wholesale sales, in interstate com¬ 
merce (for example, sales by producing companies 
to distributing companies) the legal situation is dif¬ 
ferent. Such transactions have been considered to 
be not local in character and, even in the absence of 
congressional action, not subject to state regulation. 
(See Missouri v. Kansas Gas Co. (1924), 265 U. S., 
298, and Public Service Commission v. Attleboro 
Steam & Electric Co. (1927), 273 U. S., 83.) The 
basic purpose of the present legislation is to occupy 
! this field in which the Supreme Court has held that 
the states may not act.” (Volume 2, House Rep. on 
Public Bills, 75th Cong., 1st Sess., No. 709; Senate 
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Rep. No. 1162, 75th Cong., 1st Sess., Congressional 
Rec., Volume 81, part 6, p. 6720, part 8, p. 9312.) 
(Emphasis supplied.) 

Again in the same report, it was said, page 3: 

“The bill provides for regulation along recognized 
and more or less standardized lines. There is noth¬ 
ing novel in its provisions, and it is believed that no 
constitutional question is presented. 

Your committee believes that this legislation is 
highly desirable to fill the gap in regulation that now 
exists by reason of the lack of authority of the state 
commissions.” (Emphasis supplied.) 

The congressional report “General Report of Bill”, 
hereinabove referred to, clearly recognizes three fields of 
regulation of the natural-gas business and specifically 
states the purpose of Congress to confine federal regula¬ 
tion to the third field. 

(1) The first field is “sales of natural gas to consumers 
in intrastate transactions.” The states have sole and ex¬ 
clusive jurisdiction in this field and the present and past 
operations of East Ohio fall clearly within it. 

(2) The second field is “sales to consumers even 
though such sales are interstate commerce.” The states 
have exercised sole jurisdiction in this field and to date 
have not been prohibited by Congress. It is only by the 
straining of all legal and logical contentions in favor of 
the Federal Power Commission plus a tongue-in-cheek 
acceptance of such theories in toto that East Ohio can 
be placed in this field. 

(3) The third field is “sales for resale or so-called 
wholesale sales in interstate commerce.” The report goes 
on to say that “the basic purpose of the present legisla¬ 
tion is to occupy this field within which the Supreme 
Court has held that the states may not act.” Within that 
limit the Federal Power Commission’s activities and as¬ 
sistance are appreciated (as stated in the Public Utili¬ 
ties Commission’s statement at the close of the hearing, 



26 


p. 60, Joint App.) but we still find no justification, legal 
or logical, for holding that the act transfers East Ohio 
from the jurisdiction of the Public Utilities Commission 
of Ohio into the congressionally designated third field, 
jurisdiction over which is now granted to the Federal 
Power Commission. 

III. Natural Gas Act. 

It seems obvious that the congressional intent to limit 
the jurisdiction of the federal commission to only the 
third field, described in the preceding paragraph, is car¬ 
ried directly and expressly in the Natural Gas Act itself 
(Section 1(a) and (b), U. S.X!. A., Title 15, Section 717) 

' and is and must be a declaration of the congressional 
policy with regard to all that follows in the act. 

The provision of Section 1(a) is as follows: 

i “Section 1. (a). As disclosed in the reports of the 
Federal Trade Commission made pursuant to Senate 
i Resolution 83 (Seventieth Congress, first session) 
and other reports made pursuant to the authority of 
l Congress, it is hereby declared that the business of 
transporting and selling natural gas for ultimate 
distribution to the public is affected with a public 
! interest, and that federal regulation in matters re¬ 
lating to the transportation of natural gas and the • 
sale thereof in interstate and foreign commerce is 
necessary in the public interest.” (Emphasis sup¬ 
plied.) 

It will be noted that by this language Congress first 
made a general statement that “the business of transport¬ 
ing and selling” gas “to the public is affected with a 
public interest.” This statement is applicable to all lev¬ 
els of regulation of a natural-gas public utility including 
municipal, state, and federal. However, Congress goes 
on to say “the federal regulation” is only required “in 
matters relating to the transportation • • * and the 
sale thereof in interstate and foreign commerce.” 

For the purpose of the Natural Gas Act, Section 2(7) 


i 
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thereof defines “interstate commerce” as “commerce be¬ 
tween any point in a state and any point outside thereof, 
or between points within the same state but through any 
place outside thereof, but only in so far as such com¬ 
merce takes place within the United States.” 

Section 2(6) defines “Natural-gas company” as “a per¬ 
son engaged in transportation of natural gas in interstate 
commerce, or the sale in interstate commerce of such gas 
for resale.” (Note definition of “interstate commerce”, 
Section 2(7) above.) 

Thus, it is plain from the very first provision that fed¬ 
eral regulation was not to cover the whole utility regu¬ 
lation field, but was to be confined to those engaged in 
a business of transporting natural gas in commerce be¬ 
tween any point in a state and any point outside thereof. 

The next provision of the Natural Gas Act is the sec¬ 
ond paragraph of Section 1, designated paragraph (b), 
which reads as follows: 

“(b) .The provisions of this act shall apply to the 
transportation of natural gas in interstate com¬ 
merce, to the sale in interstate commerce of natural 
gas for resale for ultimate public consumption for 
domestic, commercial, industrial, or for any other 
use, and to natural-gas companies engaged in such 
transportation or sale, but shall not apply to any 
other transportation or sale of natural gas or to the 
local distribution of natural gas or to the facilities 
used for such distribution or to the production or 
gathering of natural gas.” (Emphasis supplied;) 

Here we have the scope of the federal regulatory juris¬ 
diction and the language is very clear that such basic 
regulatory powers were to be confined and limited by 
these two sections. There is no doubt that federal regu¬ 
lation “shall not apply to any other transportation” or 

“to the local distribution of natural gas” or “to the fa- 

* 

cilities used for such distribution.” 

The federal commission in its Order No. 158 chose to 
ignore the plain import of a sound interpretation of the 







“but” clause which exempts East Ohio from federal juris¬ 
diction. Since East Ohio sells none of its gas for resale 
in interstate commerce or otherwise, transports no gas 
for others, has no utility obligation except that of local 
distribution, and has no facilities except for local distri¬ 
bution, it is only by reason of a mechanical or technical 
test that the out-of-state gas owned by East Ohio flowing 
intrastate between points in Ohio is deemed by the fed¬ 
eral agency to develop East Ohio into a person in the 
“business of transporting natural gas in interstate com¬ 
merce”. Thus, and only thus, is the fiction created to 
make East Ohio a “natural-gas company” under the Nat¬ 
ural Gas Act. 

It is quite obvious that this does not apply to East 
Ohio which is first, last, and always a distributing com¬ 
pany operating solely and exclusively for ultimate con¬ 
sumers, all residents of Ohio, and using its transmission 
lines to carry its own gas as a necessary incident to its 
business of local distribution. Taking the facts herein 
in the most optimistic light possible in favor of the posi¬ 
tion of the federal commission, it is still a most novel 
doctrine to assert in this case that the taking home of a 
purchase for local consumption constitutes “interstate 
commerce.” 

It seems clear that Congress confined the jurisdiction 
of the Federal Power Commission under the Natural Gas 
Act to purely interstate activities and dealings, to inter¬ 
state vendors for resale and to companies whose major 
enterprise is “transportation of natural gas in interstate 
commerce” (pipe line companies), and Congress did not 
have in mind a company engaged solely in intrastate dis¬ 
tribution of gas which finds it necessary to augment its 
local supply with Ohio purchases of gas from producing 
fields outside the state. 

There is nothing in the Natural Gas Act as passed by 
Congress to change the jurisdiction of the Public Utili¬ 
ties Commission of Ohio in its regulation of East Ohio, 
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and there is no gap in Ohio’s regulatory authority over 
East Ohio nor does or has the Ohio commission intruded 
on the realm of interstate commerce in its regulation of 
East Ohio. 

If the physical test of the federal commission for the 
determination of what constitutes the “business of trans¬ 
porting natural gas in interstate commerce” is to prevail, 
then every facility and every function of any local gas 
distributing utility, which by chance transports out-of- 
state gas in its lines (historically under state control), 
shall be subject to a duplication, overlapping and bur¬ 
densome federal regulation when there is no interstate 
utility obligation to be regulated from a federal level in 
the public interest. This surely is not what Congress 
intended or what Congress said when it enacted the Nat¬ 
ural Gas Act. To date the Supreme Court of the United 
States has shown no inclination to support any such posi¬ 
tion as herein advocated by the federal commission. 


IV. Judicial Discussion of Legislative History of the 
Natural Gas Act and the Act Itself. 

In HI. Natural Gas Co. v. Central HI. Public Service 
Co., 314 U. S., 498 (1942), page 506, 86 L. Ed., 371, Chief 
Justice Stone had this to say: 

“An avowed purpose of the Natural Gas Act of 
June 21, 1938, was to afford, through the exercise of 
the national power over interstate commerce, an 
agency for regulating the wholesale distribution to 
public service companies of natural gas moving in¬ 
terstate, which this court had declared to be inter¬ 
state commerce not subject to certain types of state 
regulation. H. R. No. 709, Committee on Interstate 
and Foreign Commerce, 75th Cong., 1st Sess., April 
28, 1937. 1 ” 

(Footnote #1 is a direct quote of what the com¬ 
mittee said of the proposed bill and is set out in de¬ 
tail,* supra, in this brief at page 24, under the head¬ 
ing of “General Purpose of the Bill.”) 
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And again at page 509: 

“In determining the scope of the federal power 
over the proposed extension of facilities and sale of 
gas it is necessary to scrutinize with meticulous care 
the physical characteristics of appellant’s business, 
in order to ascertain whether, as the court below 
held, the interstate commerce involved in bringing 
the gas into the state ends before delivery to dis¬ 
tributors.” 

It will be noted in the legislative history of the con¬ 
gressional purpose x for the enactment of the Federal 
Power Act and the Natural Gas Act, the basic reasons 
are similar; in many instances identical language is used 
and in both acts the federal commission is restricted 
fi*om invading the states’ field of jurisdiction. In the re¬ 
cent pronouncement of the Supreme Court in Conn. Light 
and Power v. F. P. C., 324 U. S., 515 (1945), 89 L. Ed., 
1150, involving the Federal Power Act, the court ex¬ 
pressed the theory that as a practical matter, unless 
specifically authorized, the federal commission shall not 
have jurisdiction over facilities used in local distribu¬ 
tion and that no federal jurisdiction attaches where the 
intent of Congress was to leave such jurisdiction in state 
control. 

The court used the following language (p. 531): 

“The expression ‘facilities used in local distribu¬ 
tion’ is one of relative generality. But as used in this 
act it is not a meaningless generality in the light of 
our history and the structure of our government. 
We hold the phrase to be a limitation on jurisdic¬ 
tion and a legal standard that must be given effect 
in this case in addition to the technological trans¬ 
mission test.” (Emphasis supplied.) 

1 And on page 532, the court laid down a general rule of 
construction to be applied: 

“We have said, and it is applicable to this case, 
that ‘Where a federal agency is authorized to invoke 
an overriding federal power except in cerfein pre¬ 
scribed situations and then to leave the problem to 
traditional state control, the existence of federal an- 
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thority to act should appear affirmatively and not 
rest on inference alone/ Yonkers v. United 
States, 320 U. S., 685, 692; Florida v. United States, 
282 U. S., 194, 211-12; cf. Palmer v. Massachusetts, 
308 U. S., 79, 84; Federal Trade Commission v. 
Bunte Bros., 312 U. S., 349, 351.” 

This same theory as to the limitation of federal juris¬ 
diction when such jurisdiction is in direct conflict with 
established state control can be forceably applied to this 
present situation under the Natural Gas Act. 

Also it will be noted that the court in the Connecticut 
case, supra, in referring to the holding in Southern Nat¬ 
ural Gas v. Alabama, 301 U. S., 148, 81 L. Ed., 970, and 
East Ohio Gas Co. v. Tax Commission et al., 283 U. S., 
465, 75 L. Ed., 1171, had this to say: 

“But a holding that distributing gas at low pres¬ 
sure to consumers is a local business is not a holding 
that the process of reducing it from high to low 
pressure is not also part of such local business. In 
so far as the commission (federal) found in these 
cases a rule of law which excluded from the business 
of local distribution, the process of reducing energy 
from high to low voltage in subdividing it to serve 
ultimate consumers, the commission has misread the 
decisions of this court.” 

The Connecticut case, while noting that the cases of 
Southern Natural Gas Corporation, supra, and East Ohio 
Gas Company, supra, were tax cases, did not dispose of 
them on that ground, but rather on the ground that the 
rulings therein made respecting the presence of intra¬ 
state commerce were not as restrictive as the federal 
commission had assumed. The federal assumptions in 
our present case are much too restrictive in the light of 
this language, for it is our belief that the Connecticut 
case constitutes an extension of the Southern Natural 
Gas case regarding local distribution as it establishes 
that intrastate commerce, for regulatory purposes, may 
actually begin before out-of-state gas is reduced in pres- 
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sure, providing the gas is to be served directy to local 
consumers. 

This, we urge is another complete answer to the fed¬ 
eral co mm ission’s claim of jurisdiction of East Ohio’s 
local operation or delivering of gas as part of such opera¬ 
tion by East Ohio in its own lines. 

i And in the recent Panhandle Eastern v. Public'Service 
Commission of Ind., 332 U. S. 507 (1947), pp. 517-518, 
the Supreme Court again refers to the contents of foot¬ 
note #1, above-referred to and set out in detail at page 
24 of this brief under the heading “General Purpose of 
the Bill.” 

The judicial interpretation which the Supreme Court 
placed upon the Natural Gas Act reflects the broad-and 
comprehensive purpose of Congress. As the court said 
in the Public Utilities Commission v. United Fuel Gas 
Co., 317 U. S., 456 (1942), 87 L. Ed., 396. 

Purpose of the act. “It is clear, as the legislative 
history of the act amply demonstrates, that Con- 
i gress meant to create a comprehensive scheme of 
j regulation which would be complementary in its 
operation to that of the states, without any confusion 
of functions. The Federal Power Commission w r ould 
exercise jurisdiction over matters in interstate and 
! foreign commerce, to the extent defined in the act, 
and local matters would be left to the state regu¬ 
latory bodies. Congress contemplated a harmonious, 
dual system of regulation of the natural gas industry 
—federal and state regulatory bodies operating side 
! by side, each active in its own sphere. See H. Rep. 

No. 2651, 74th Cong. 2d Sess., pp 1-3; H. Rep. No. 

! 709, 75th Cong., 1st Sess., pp. 1-4; Sen. Rep. No. 1162, 
75th Cong., 1st Sess.” (page 467, U. S.) (Emphasis 
supplied.) 

We might point out that the Public Utilities Commis¬ 
sion of Ohio was the petitioner in the above case and 
the jurisdictional question did work out in a harmonious 
dual system of regulation wherein federal and state 
spheres of activity operated side by side. Indeed this 
solution was what Congress intended. 




v 


33 

And in F. P. C. v. Hope Natural Gas Co. r 320 U. S. 

591, page 609, 88 L. Ed., 333, the Supreme Court had this 
to say: 

“We pointed out in Illinois Natural Gas Co. v. 
Central Illinois Pub. Serv. Co. 314 U. S., 498, 506, 
86 L. Ed., 371, 376, 62 S. Ct., 384, that the purpose 
of the Natural Gas Act was to provide, ‘through the 
exercise of the national power over interstate com¬ 
merce, an agency for regulating the wholesale dis¬ 
tribution to public service companies of natural gas 
moving interstate, w r hich this court had declared to 
be interstate commerce not subject to certain types 
of state regulation.’ As stated in the House report 
the ‘basic purpose’ of this legislation was ‘to occupy’ 
the field in which such cases as Missouri ex reL Bar¬ 
rett v. Kansas Natural Gas Co., 265 U. S., 298, 68 
L. Ed., 1027, 44 S. Ct., 544, and Public Utilities Com¬ 
mission v. Attleboro Steam & Electric Co., 273 U. S., 
83, 71 L. Ed., 549, 47 S. Ct., 294, had held the states 
might not act. v H. Rep. No. 709, 75fh Cong., 1st Sess., 
p. 2. In accomplishing that purpose the bill was de¬ 
signed to take ‘no authority from state commis¬ 
sions’ and was ‘so drawn as to complement and in 
no manner usurp state regulatory authority.’ Id., 
p. 2. • * • Sec. i (b).” (Emphasis supplied.) 

We can again point out that the above case was the 
outgrowth of the Ohio gas rate litigation in which Ohio 
was very much concerned. Our present case is also an 
outgrowth of the same general circumstances. The ex¬ 
tent of the federal commission’s jurisdiction in the Hope 
case, supra, confirmed the intent of Congress and the 
language of the Natural Gas Act. There was no reason 
then, as there is no reason now, why the federal commis¬ 
sion should extend its power beyond the recognized 
scope of the Natural Gas Act. 

Amd recently we find the Supreme Court again reaf¬ 
firmed the interpretation of the purpose of the Natural 
Gas Act in Panhandle Eastern v. Public Service Com¬ 
mission of IncL, supra, pages 517-518, which reads as 
follows: 




“The act, though extending federal regulation, 
had no purpose or effect to- cut down state power. 
On the contrary, perhaps its primary purpose was 
to aid in making state regulation effective, by add¬ 
ing the weight of federal regulations to supplement 
and reinforce it in the gap created by the prior de¬ 
cisions. The act was drawn with meticulous regard 
for the continued exercise of state power, not to 
handicap or dilute it in any way. This appears not 
merely from the situation which led to its adoption 
and the legislative history, including the committee 
i reports in Congress cited above, but most plainly 
from the history of Section 1(b) in respect to the 
changes which took place in reaching its final form.” 


There were only two gaps in state regulation: first, 
inability of the state to regulate wholesale sales by pipe 
line companies to local distributing companies for resale. 
For example, the sale of gas wholesaje for resale by 
Hope Natural Gas Co. to East Ohio at the Ohio river 
gate and the similar delivery of gas by Panhandle East¬ 
ern Pipe Line Company to East Ohio at Maumee, Ohio. 
In both of those instances, the federal jurisdiction was 
welcomed by Ohio as being the true purpose of the Nat¬ 
ural Gas Act. Second, rates to be charged by natural gas 
pipe line companies for the transportation of gas inter¬ 
state commerce for others. With the closing of these 
gaps, we find the limits of the scope of federal regulation. 

It is an error on the part of the federal commission to 
attempt to extend its scope of regulation in our present 
case and to enter a field fully and completely covered 
by state regulation. 

V.! The Scope and Extent of State Jurisdiction. 

As previously stated, East Ohio is an Ohio corporation 
and it has assumed a public utility obligation of furnish¬ 
ing natural-gas service at retail to Ohio citizens. Such an 
obligation is admittedly on the state regulatory level and 
has no federal public utility aspects. All of the gas 
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transported, stored, produced or sold by East Ohio is 
under state regulation. All the property of East Ohio, 
all of which is located in Ohio, and the uses to which 
that property is put are under Ohio regulation. Account¬ 
ing data on all these operations and all this property 
have grown and developed under the regulatory laws of 
the state and the rules and regulations of the Ohio com¬ 
mission during the last thirty-five years and will con¬ 
tinue to do so in the future, or until such time as the 
Ohio legislature sees fit to change the controlling statute. 

In the last fifteen years, on three different occasions 
complete and full data of all East Ohio property have 
been the subject of investigation by the Ohio commis¬ 
sion in pending rate litigation. On numerous other oc¬ 
casions such detailed accounting information has been 
before the Ohio commission in reference to security is¬ 
sues of East Ohio. These investigations included a most 
minute detailed study of every foot of pipe used by East 
Ohio, including the depreciation, condition, and value of 
such pipe. All this information is and has been available 
either in the files of the Ohio commission or of the com¬ 
pany and as part of such information there is a full and 
detailed breakdown of the value of the 650 miles of pipe 
which the federal commission claims puts East Ohio in 
the interstate gas business. 

We would like to point out to the court that the facili¬ 
ties consisting of 650 miles of transmission pipe, regard¬ 
less of how referred to, whether intrastate facilities or 
interstate facilities, have always been under state con¬ 
trol and such traditional and historical state control has 
never been seriously considered otherwise by any court 
in the land. The Natural Gas Act did not change this, 
nor was there any good reason why the federal act 
should. The very minute out-of-state gas has been 
metered into the lines of East Ohio, its one and only 
destination is local distribution in Ohio—nothing more. 
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And each function of East Ohio in relation to such gas 
is local distribution. All facilities of East Ohio that 
handle such gas are owned and maintained for one pur¬ 
pose—local distribution. All of Ohio’s regulatory juris¬ 
diction over East Ohio relates to the only business of 
the company—local distribution. What concern has the 
federal commission over the details of local distribution 
of natural gas in Ohio? None whatsoever. No national 
interest and no new public utility obligation at federal 
level. 

The receiving of the gas by East Ohio from Hope 
Natural Gas Co. carries with it no federal implication or 
interest. However, at this point the jurisdiction of Ohio 
attaches and from the practical standpoint of state regu¬ 
lation, the movement of the gas from thereon out would 
be considered as intrastate. See Kansas Public Utilities 
Commission et aL v. John M. Landon, 249 U. S., 236, 63 
L. Ed., 577, where the court held that the retail sale of 
gas for local consumption by a company that transports 
the gas into the state, or by a company in the business of 
local distribution acquiring the gas from another who 
brought it into the state, is intrastate commerce since 
the interstate commerce aspect came to an end upon the 
introduction of the gas into the lines of the local dis¬ 
tributor. And again Penn. Gas Co. v. Public Service 
Commission, 252 U. S., 23, 64 L. Ed., 434, where natural 
gas was transported by pipe lines from one state to an¬ 
other and sold retail directly to local consumers, it was 
held that such local distribution is under state regula¬ 
tion, even though to some extent interstate commerce 
was affected. 

Let us at least be practical. East Ohio’s movement of 
gas whether it moves one foot or one hundred miles at 
high or low pressure, is local gas or out-of-state gas, 
creates no new public utility obligation. Call such a move¬ 
ment of gas what you like, it is and always has been, as 
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far as East Ohio and the state of Ohio is concerned, a 
part and incident of local distribution. Nor are we able 
to find any affirmation provision in Section 1 (a) - and 
(b) or elsewhere in the Natural Gas Act imposing a new 
obligation on East Ohio from the federal level or in any 
way to deprive Ohio of its exclusive control over such 
movements of gas. 

Now getting back, we find when the federal commis¬ 
sion applies its test, the facilities used by East Ohio in 
its local distribution become facilities used in the “busi¬ 
ness of transporting natural gas in interstate commerce’’ 
as distinguished from local distribution. The commis¬ 
sion’s test makes the statutory exemption, in the Natural 
Gas Act, of companies operating local distributing and 
intrastate facilities meaningless. If any local distribut¬ 
ing company receives out-of-state gas at a substation or 
anywhere else in its system, it must utilize the facilities 
like those used by East Ohio. When it does so the fed¬ 
eral commission attempts to jump in and say it is a 
“public utility” with a national interest subject to fed¬ 
eral regulation. Hence there could never be a case where 
a local distributing company receiving out-of-state gas 
would be exempt from federal regulation. Yet that is 
exactly what Congress intended when it exempted such 
companies in Section 1 (b). The language denying jur¬ 
isdiction over facilities used in local distribution can 
have no other purpose, since an exemption of companies 
not using any gas which had not crossed a state line 
would obviously have been unnecessary. 

Likewise, the federal commission’s test makes the 
exemption “other transportation” or “sale of natural 
gas” meaningless and for the same reasons, for if “other 
transportation” or “sale of natural gas” applies only 
to intrastate^ transportation or sale then such provisions 
in the Natural Gas Act are surplusage since no federal 
jurisdiction would or has ever applied. There is no 




logical conclusion except that “other transportation” 
applies to a form of interstate movement of out-of-state 
gas which was to be exempt from federal jurisdiction 
and is to remain under traditional state control. 

The commission based its test solely upon its concep¬ 
tion of the physical facts of interstate transmission. 
Conceivably that transmission extends clear to the burner 
tips of the ultimate consumer. But what we are trying 
to determine is not the physical fact of interstate trans¬ 
mission, but the legislative intent as to the extent at 
which such trans-mission shall be subject to the jurisdic¬ 
tion of the federal commission. That the movement of 
out-of-state gas may be interstate transmission without 
being transmission in interstate commerce within the 
plain interpretation of the Natural Gas Act is clear, 
i In the determination of its policy as to federal regula¬ 
tion and the relationship between federal and state regu¬ 
lation, Congress certainly is not to be baffled or circum¬ 
scribed by a physical test of whether the gas is under 
high or low pressure, is carried a short or long distance, 
or that a particular classification has been used for ac¬ 
counting purposes. Congress can draw a line of demarca¬ 
tion wherever it desires to draw it as shown by Section 
1(b) of the Natural Gas Act, supra, as Congress has 
done in comparable movements of telephone and tele¬ 
graph communications (Sections 3(e) and 221(b) of 
Communications Act of 1934, 47 U. S. C., 153(c), 221(b), 
and has done with respect to the transportation of in¬ 
toxicating liquors (Webb-Kenyon Act, 27 Stat., 699, 49 
Stat., 877, 27 U. S. C., 122). 

Again reading Section 1(a) and (b) and referring to 
the legislative history, it is not difficult to observe where 
Congress intended to draw the line between “transmis¬ 
sion in interstate commerce”, on the one hand, and' 
“local distribution” or “transmission in intrastate com¬ 
merce”, on the other. Congress wanted to overcome the 



hiatus in regulation created by the decision in the Attle¬ 
boro case, supra. That hiatus would be overcome by pro¬ 
viding federal regulation of transmission and sales of 
gas at wholesale in interstate commerce. 

To make certain that federal regulation would extend 
no further, we find the carefully worded provision of 
Section 1(b) providing that federal regulation “shall 
not apply to any other transportation or sale of natural 
gas or to the local distribution of natural gas or to facili¬ 
ties used for such distribution.” It cannot be contended 
that a state commission is constitutionally disabled from 
regulating facilities owned and operated within a state 
for the sole purpose of local distribution. Such facilities 
being subject to recognized regulation by the state are 
consequently not intended by Congress to be included in 
the jurisdictional scope of the federal agency under the 
Natural Gas Act. 

Applying the test of the congressional intent, rather 
than the commission’s test of physical facts, to the 
facilities in question (650 miles of pipe), the results are 
perfectly clear. Since all facilities are subject to state 
jurisdiction and are used solely to meet the one public 
utility obligation (state level), then they are not facili¬ 
ties subject to a new and separate public utility obliga¬ 
tion (federal level) under federal control; and if so ap¬ 
plied, there will be no hiatus or overlapping in regula¬ 
tion and there will.be no federal regulation of those mat¬ 
ters which are traditionally subject to regulation by the 
states. 

VI. Erroneous Assumption the Basis of Federal Com- 
mission’s Order No. 158. 

We believe the federal commission was under a mis¬ 
apprehension as to the scope of the states over local 
utility companies when it said in its Order No. 158: 
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“* * *, the state of Ohio lacks power to con¬ 

fer upon its commission authority to require a cer¬ 
tificate of public convenience and necessity for a 
transmission line used solely for transporting of out- 
of-state gas, as, for example, East Ohio’s 112-mile 
line connecting with Panhandle. Any prior doubt as 
to whether this be so, was resolved when Congress 
provided in Section 7 (c) of the Natural Gas Act for 
national control of this very matter (Illinois Gas 
Co. v. Public Service Co., 314 TJ. S., 498, 506, 510; 
c.f., Colorado-Wyoming Gas Company v. Federal 
Power Co mmis sion, 324 U. S., 626, 629-631).” 

This is obviously an attempt by the federal commission 
to create another gap in state regulation which the fed¬ 
eral commission is to fill. No gap exists and even if it 
did 7(c) of the Natural Gas Act points to a type or a 
method of regulation and not the policy of regulation. 
Section 7(c) is of no effect standing alone and only be¬ 
comes operative when Section 1(b) is effective. Since 
Section 1(b) was not changed when Section 7(c) was 
enacted, there was no enlargement in the scope of federal 
jurisdiction., Therefore, the established right of exclusive 
regulation by the state over facilities located in the state 
and solely for local distribution of natural gas is not 
affected. Thus, the statement “Any prior doubt as to 
whether this be so, was resolved when Congress provided 
in Section 7(c) of the Natural Gas Act” is without ma- 
y terial effect The cases cited are not in point, since the 
facts of both cases involve a wholesaling of gas for re¬ 
sale, which is covered by the Natural Gas Act, and there 
is no indication that 7(c) is to cover our present factual 
situation. 

And, further, it would seem that the federal commis¬ 
sion was overzealous in categorically arriving at the 
conclusion that the state of Ohio lacks power to confer 
upon the Ohio commission the authority to grant a cer¬ 
tificate of public convenience and necessity in relation 
to the facts herein. To say that Ohio has not seen fit to 
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enact legislative control in the form of issuing a cer¬ 
tificate of public convenience and necessity for movement 
of local or out-of-state gas is correct, but to say that the 
“state of Ohio lacks power” to do so is in error. 

As previously mentioned, the issuing of a certificate 
of public convenience and necessity is a mere form of 
regulation, and since Ohio has, in the instance of natural- 
gas utilities, other adequate methods of regulations 
which accomplish the desired results, there is presently 
no need for the additional certificate method, but, Ohio, 
like other states, does have the authority and has exerted 

that authoritv in the fields of both intrastate and inter- 
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state transportation by motor vehicle . (See Ohio General 
Code, Section 614-88.) This authority was upheld by the 
United States Supreme Court in C. A. Bradley, cLb.a. 
Wolverine Motor Freight v. Public Utilities Commission, 
289 U. S., 92 (1933), 77 L. Ed., 1053. The only recognized 
limitation on such power is that a state cannot ar¬ 
bitrarily interfere or place a burden on the flow of inter¬ 
state commerce. It is obvious that such limitation would 
not be applicable to our present case. 

The next assumption on the part of the federal agency 
is that federal jurisdiction is justified on the ground that 
Section 7(c) creates a national interest in the construc¬ 
tion and extension of facilities and abandonment of 
natural-gas service, thereby 'empowering the federal 
commission to require the furnishing of natural-gas 
service both retail and wholesale for local distribution 
in Ohio on the ground that there are certain communities 
in Ohio which have no local gas service. 

Such an interpretation is erroneous; first, because, as 
mentioned, Section 7(c) is limited by Section 1(b), which 
prohibits federal regulation of local facilities and local 
distribution; second, because it makes the provision 
plainly unconstitutional (Tenth Amendment) in relation 
to exclusive power of the state over local distribution of 
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gas; and, third, because it makes the provision contrary 
to the established rights of East Ohio, wherein such a 
company cannot he compelled to assume an additional 
public utility obligation against its will. See L C. C. et 
al. v. Oregon-Washington Rd. and Navigation Co. et aL, 
288 U. S., 14 (1933), 77 L. Ed., 588, Texoma Natural Gas 
Co. v. Rd. Commission of Texas, 59 Fed. (2d), 750, North¬ 
ern Pacific Ry. Co. v. North Dakota, ex rel T. F. McCue, 
236 U. S., 585, p. 595, 59 L. Ed., 735; see also as to state 
regulation of out-of-state commodities, Kansas Public 
Utilities Commission et aL v. John M. Landon, 249 U. S., 
236, 63 L. Ed., 577, Missouri, ex reL Barrett, v. Kansas 
Natural Gas Co., 265 U. S., 298, 68 L. Ed., 1027, Lone Star 
Gas Co. v. Texas, 304 U. S., 224, 237, 82 L. Ed., 1304. 

The next assumption of the federal commission in 
Opinion No. 158 is that “protection of public interest re¬ 
quires uniform accounting by natural-gas companies 
• * * otherwise such regulation cannot be main¬ 

tained on a national basis.” A short answer to this as 
far as the Ohio public interest is concerned, there is 
nothing to be maintained on a national basis, least of all 
a national accounting system that is to be superimposed 
upon a presently adequate uniform Ohio system of ac¬ 
counts, with the burden of such national accounting sys¬ 
tem to come right out of the pocket of the gas-consuming 
public without one penny of beneficial return in their 
interest. 

And, finally, the federal commission used the following 
language to indicate a need for federal jurisdiction be¬ 
cause of what the federal agency, no doubt, considered 
inefficient state regulation: 

“And original cost is a necessary incident to the 
establishment and maintenance of such a uniform 
! system. In" this connection, the legislative history 
of the Natural Gas Act indicates, that, in 1935, the 
investment accounts of East Ohio reflected write-ups 
amounting to $15,454,511.65.” 





Under the Ohio system of accounts, there are and were 
no write-ups. It is quite possible when the federal 
agency applies its particular theory of accounting, that 
write-ups might develop and it is equally true that some 
other accounting theory would produce write-downs. 
Even assuming there were write-ups, it would not be a 
federal problem in any event, since the problem in East 
Ohio’s case is purely a local matter and the sole respon¬ 
sibility rests with the Ohio commission. 

The mere existence of mischief at the state regulatory 
level is not sufficient cause to allow the federal commis¬ 
sion to claim jurisdiction. True, where the commission 
has such regulatory jurisdiction as to wholesale rates, it 
may, among other things, correct these abuses. But there 
is nothing in the act to indicate that the existence of the 
abuses would itself subject facilities of a local distribut¬ 
ing company to the federal commission’s jurisdiction. In 
United States v. Leslie G. Chase, 135 U. S., 255, we find 
in point the following language: 

“We recognize the value of the rule of construing 
statutes with reference to the evil they were de¬ 
signed to suppress as an important aid in ascertain¬ 
ing the meaning of language in them which is am¬ 
biguous and equally susceptible of conflicting con¬ 
struction. But this court has repeatedly held that 
this rule does not apply to instances which are not 
embraced in the language employed in the statute, 
or implied from a fair interpretation of its context, 
even though they may involve the same mischief 
which the statute was designed to suppress.” (Citing 
cases.) 

• 

The federal commission in its order intimates, in this 
connection, that the primary purpose of the Natural Gas 
Act will be defeated unless each local distributing com¬ 
pany receiving out-of-state gas to be used solely in local 
distribution is also subject to federal regulation in the 
national interest. But, bearing in mind that the primary 
purpose of the Natural Gas Act is the wholesale regula¬ 
tion of interstate gas, it is quite apparent that the lack 




44 


of regulation of local distributing companies at the fed¬ 
eral level could not possibly defeat or impair the attain¬ 
ment of that primary purpose. Logic indicates that by 
the time the local distributing company receives the nat¬ 
ural gas, the wholesale rate has been already incurred 
for services already supplied. No operation of the local 
distributing system, nor an abuse (if any existed) arising 
from such operation could by any remote possibility af¬ 
fect the wholesale rate or regulation. 

It appears to us that the federal commission in taking 
this position as a reason for the attachment of jurisdic¬ 
tion is begging the question with a mere grabbing at 
straws. 

VII. The Effect of Federal Commission’s Order No. 158 
on East Ohio, Other Local Distributing Companies 
and the Gras Consumers of Ohio. 

A casual reading of the federal commission’s Order No. 
158, supra, indicates that one of N the primary purposes, 
from a regulatory standpoint, is the advancement and 
enlargement of the application of the administrative de¬ 
velopment and sponsored “original cost” theory of ac¬ 
counts. And in the eyes of the federal commission such 
advancement must cover local distributing companies 
where any out-of-state gas enters its system, on the basis 
a great national interest attaches that must require a 
uniform accounting system, to wit, “original cost.” 

A check of the accounting provision of the federal 
commission’s Order No. 158, supra, reveals a request for 
data similarly required by the Ohio commission of all 
Ohio utilities. In the case of East Ohio, rather up-to- 
date information is either to be found in the files of the 
Ohio commission or can be easily secured. Such avail¬ 
able information is not acceptable to the federal commis¬ 
sion since it is not based upon the “original cost” ac¬ 
counting theory. 
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To develop the information required by the federal 
agency, East Ohio would be required to establish and 
maintain a completely new and entirely different ac¬ 
counting system at great cost. Since “original cost” 
studies have to be made of all East Ohio’s property from 
the date it was first used to fulfill a public utility obliga¬ 
tion, it would require inspection and determination of 
property and accounts from 1893 to the present time. 
The initial cost for such a tremendous undertaking has 
been expertly estimated to be between $1,500,000 and 
$2,000,000. The year-to-year upkeep from here on out 
will be many thousands of dollars. The federal commis¬ 
sion claims the estimate is too high, but offers no testi¬ 
mony to the contrary. Our experience would lead us to 
believe that the estimate is much too low, since this first 
batch of accounting data is probably a mere forerunner. 
This tremendous cost to East Ohio is only a part of the 
state of Ohio’s concern, for if the federal commission’s 
theories are to prevail, practically every local gas dis¬ 
tributing company in Ohio will be put to great expense 
in furnishing strictly unnecessary data to the federal 
commission. Of course, it is understood by all that in 
the final analysis natural-gas consumers of Ohio will foot 
the bill. 

We believe the court will recognize the logic in not re¬ 
quiring a person or a corporation to unnecessarily keep 
and maintain two separate accounting systems. Serving 
two masters is difficult under any circumstances and 
doubly so for a public utility, since the theory behind its 
accounting system has such tremendous effect on its oper¬ 
ations because of the relation of such information on 
rates, securities and other general operations. 

We know of no better statement on this question than 
that set out by Hon. Judge Wilbur K. Miller in Arkansas 
Power and Light Co. v. F. P. C., 156 Fed. (2d), 821 
(1946): 






' \ 


46 

“There must always be an official recording of fig¬ 
ures to represent the actualities of the business, to 
constitute the genuine record of stewardship, the 
basis upon which representations are made as to the 
real results of the utility’s operations and its true 
financial condition in reports to stockholders and to 
the public, and in financial statements to be sub¬ 
mitted to prospective investors or creditors. Merely 
to state this proposition is to demonstrate its sound¬ 
ness, since any reasonable mind immediately per¬ 
ceives that actual transactions can be truly reflected 
- by only one set of figures. A differing set shows 
only a hypothetical situation, demonstrating the dis¬ 
tinction between what is, and what might have been. 

Of course it is readily apparent that a public util¬ 
ity can prepare and submit, whenever necessary or 
required, pro forma accounts, showing what its sta¬ 
tus would have been had entries been recorded in its 
books other than those which actually were made; 
or what the results would have been had various 
items been placed under headings other than those 
under which they were actually placed in the official 
records; or what the situation would have been had 
this or that capital asset been eliminated by a charge 
to surplus or annual amortizing charges against 
earnings. Such alternative accounts are simply in 
the nature of memoranda, and can never be said to 
be the official corporate records. 

But when a regulatory commission asserts the 
right to command that an item which another com¬ 
mission, also claiming jurisdiction, has treated as a 
valuable asset, be charged to surplus or amortized 
through charges to earnings, the commission which 
asserts such right to command unquestionably is 
saying that accounts kept in response to its orders 
must be, not more memoranda, but the official corpo¬ 
rate records. Such action goes beyond a claim of 
authority to make bookkeeping or accounting re¬ 
quirements, and touches actual property rights.” 

The Order No. 158 of the federal commission would not 
be satisfied if East Ohio were to submit an accounting 
memoranda, in the form of a pro forma account, showing 
what its status would have been if the dollar entries had 
been placed under headings other than those presently 
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required for the official records. The record does show 
that, under permission from the Ohio commission, East 
Ohio does submit a pro forma annual report wherein the 
dollar items are under headings different from the official 
records. These pro forma items correspond to those re¬ 
quired of its parent-corporation, The Consolidated Nat¬ 
ural Gas Company, and in East Ohio’s case are applicable 
only to the annual report and do not apply or affect the 
official records. 

However, we submit to the court there is no logic or 
justification of imposing a second accounting system 
upon a company whose sole and exclusive business is lo¬ 
cal distribution of gas at retail with no gap in full and 
complete state regulation, and, further, where it must be 
admitted there is no utility obligation or function at the 
federal level that could be regulated by the federal com¬ 
mission in the public interest. 

VHL Unconstitutional Aspect of Federal Commission’s 
Order. 

We sincerely believe the solution to this controversy 
lies in a fair interpretation of the intent of Congress in 
its enactment of the Natural Gas Act, and the simple and 
unambiguous language of the act itself, which will make 
it unnecessary to call upon this court to determine a con-' 
stitutional question. However, if it should be decided 
that there is involved some functions in the movement of 
out-of-state gas in local pipe and distributing lines that 
are not subject to state regulation either as intrastate or 
interstate movement of gas, then there is immediately 
raised the constitutionality of the federal commission’s 
order as it applies to East Ohio as a purely local distrib¬ 
utor of natural gas. 

It is generally conceded that the Commerce Clause 
does not prohibit all state regulation of interstate com¬ 
merce. A long line of decisions starting with Wilson v. 
Black Bird Creek Marsh. Co., 2 Pet., 245, 7 L. Ed., 412, 
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and Cooley v. Board of Wardens, 12 How., 299,13 L. Ed., 
996, has established the right of the states, under proper 
circumstances, to make laws affecting or regulating in¬ 
terstate commerce. See Minnesota rate cases, Geo. T. 
Simpson v. David C. Shepard, 230 U, S., 352, 57 L. Ed., 
1511, p. 1541. 

The same principle has been reasserted as of a more 
recent date in South Carolina State Highway Dept. v. 
Barnwell Bros., Inc., 303 U. S., 177, 82 L. Ed., 734 (1938), 
where the court said: 

“While the constitutional grant to Congress of 
power to regulate interstate commerce has been held 
to operate of its own force to curtail state power in 
some measure, it did not forestall all state action af¬ 
fecting interstate commerce. Ever since Wilson v. 
Black Bird Creek Marsh Co., 2 Pet., 245, 7 L. Ed., 
412, and Cooley v. Port Wardens, 12 How., 299, 13 
L. Ed., 996, it has been recognized that there are 
matters of local concern, the regulation of which un¬ 
avoidably involves some regulation of interstate 
commerce but which, because of their local charac¬ 
ter and their number and diversity, may never be 
fully dealt with by Congress. Notwithstanding the 
commerce clause, such regulation in the absence of 
congressional action has for the most part been left 
to the states by the decisions of this court, subject to 
the other applicable constitutional restraints.” (P. 
185.) (Emphasis supplied.) 

See also Southern Pacific Co. v. Arizona, ex rel. John 
L. Sullivan, 325 U. S., 761, 89 L. Ed., 1915, where the 
court added to the “Bamell Case” the following, at page 
767: 

“* * * When the regulation of matters of lo¬ 

cal concern is local in character and effect, and its 
impact on the national commerce does not seriously 
interfere with its operation, and the consequent in¬ 
centive to deal with them nationally is slight, such 
regulation has been generally held to be within state 
authority.” (Citing cases.) (Page 767.) 

It is plain that the states are free, in so far as the Com¬ 
merce Clause is concerned, to make laws affecting or reg- 
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ulating interstate commerce, provided the subject matter 
of regulation is primarily a matter of local concern not 
requiring national uniformity, and providing, of course, 
that Congress has not taken affirmative action to prohibit 
such state regulation. 

On this basis, it can be pointed out that actually there 
is no question of federal power presented. As stated in 
Federal Trade Commission v. Bunte Bros., Inc., 312 U. S., 
349, 353, 85 L. Ed., 881, this case “presents the narrow 
question of what Congress did, not what it could do.” 

The Supreme Court has insisted on a “suitable regard 
to the principle that whenever the federal power existed 
within what would otherwise be the dominion of state 
power, the justification of the exercises of the federal 
power must clearly appear.” Florida v. United States, 
282 U. S., 194, p. 211, 75 L. Ed., 291, and recently in City 
of Yonkers v. United States, 320 U. S., 685, p. 692, 88 
L. Ed., 400, we find: 

“* * * Where a federal agency is authorized 

to invoke an overriding federal power except in cer¬ 
tain prescribed situations and then to leave the prob¬ 
lem to traditional state control, the existence of fed¬ 
eral authority to act should appear affirmatively 
and not rest on inference alone.” 

Congress has not acted affirmatively or otherwise to 
prevent state regulation of pipe lines used in connection 
with local deliveries to ultimate consumers, either by 
providing federal regulation or by exempting such facili¬ 
ties from state regulation. Section 1(b) of the Natural 
Gas Act expressly excludes “other transportation”, 
“local distribution”, and “facilities used for such local 
distribution” from federal regulation and nowhere in 
the act or other federal statutes is a state regulation of 
such functions prohibited. 

That the Ohio commission has both constitutional and 
statutory power to regulate every phase of East Ohio’s 
utility operations cannot be seriously questioned. That 
allowance of the federal commission’s jurisdiction over 
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East Ohio’s accounting practices will produce overlap¬ 
ping regulation cannot be denied. That such overlapping 
regulation, in this case where the state is fully competent, 
violates the declared policy of Section 1(b) of the Nat¬ 
ural Gas Act and that the federal commission’s regula¬ 
tion is limited thereby is obvious. 

i For further aspects of constitutionality involved in 
this case, we would like to refer the court to the very 
able discussion of the matter contained on pages 40 
through 44 of the brief of the East Ohio Gas Company, 
petitioners herein. We concur in the cases cited and con¬ 
clusions reached therein. 

CONCLUSION. 

We respectfully submit that the East Ohio Gas Com¬ 
pany as an Ohio regulated utility, in fulfilling its singular 
utility obligation of furnishing natural gas at retail to 
ultimate consumers in Ohio, is not a natural-gas com¬ 
pany subject to federal regulation as a company “in the 
business of transporting natural gas in interstate com¬ 
merce.” And, therefore, under the relevant facts and 
circumstances of this case, tested in the light of the 
language of the Natural Gas Act, of its legislative his¬ 
tory and of the foregoing court decisions, the Federal 
Power Commission in its Order No. 158 herein under re¬ 
view has exceeded all bonds of its statutory and con¬ 
stitutional authority. 

! Respectfully submitted, 

HUGH S. JENKINS, 

i Attorney General of Ohio, 

State House, Columbus 15, Ohio, 
HARRY G. FITZGERALD, JR., 
Assistant Attorney General, 

State Office Bldg., Columbus 15, Ohio, 
Attorneys for Intervening Petitioners, State of Ohio 
and The Public Utilities Commission of Ohio. 

July 28,1948. 
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33mteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9741 

The East Ohio Gas Company, petitioner 
State of Ohio, The Public Utilities Commission of Ohio, 

INTERVENING PETITIONERS 
V. 

Federal Power Commission, respondent 


PETITION TO REVIEW ORDER OF FEDERAL POWER COMMISSION 


BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 

Petitioner, The East Ohio Gas Company, 1 asks review under 
Section 19 (b) of the Natural Gas Act, approved June 21,1938 
(52 Stat. 821; 15 U. S. C. 717-717w), of the Federal Power 
Commission’s opinion and order, issued on November 7, 1947 
(Jt. App. 170-180), as amended on December 30,1947 (Jt. App. 
195-196) , making effective as of November 7,1947, its previous 
order of June 25, 1946 (Jt. App. 140-151), finding East Ohio 
to be a “natural-gas company” within the meaning of the Nat¬ 
ural Gas Act and requiring it to comply with certain specified 
general accounting orders and other orders requiring the filing 
of annual reports. 

The petition for review states a number of assignments of 
error respecting the Commission’s order under review (Jt. App. 
3-8). But in its brief, 2 Petitioner reduces the issues to two 

1 Hereinafter referred to as East Ohio or Petitioner. 

: The State of Ohio and the Public Utilities Commission of Ohio filed a 
brief as Intervenors which accords with Petitioner’s contentions, and their 
arguments substantially parallel those of Petitioner. This brief is directed 
to both opposing briefs, but in the interest of simplicity and brevity, refer¬ 
ences herein are made only to the brief of Petitioner. 


( 1 ) 


(p. 3). The “primary” issue, it says, “is whether East Ohio is 
a ‘ natural-gas company’ within the meaning of the Natural 
Gas Act” and accordingly subject to the Commission’s jurisdic¬ 
tion, and the “secondary” issue is whether, assuming it to be so 
subject, the Commission’s orders respecting it are “arbitrary, 
unreasonable and invalid under the Natural Gas Act and the 
Constitution.” 

The petition for review’ does not allege that any finding of 
fact by the Commission is not supported by substantial evi¬ 
dence. In fact, at page 3 of its brief, Petitioner adopts the 
statement made by the Commission in its opinion that, “The 
salient facts are without dispute” (Jt. App. 171). Section 19 
(b) of the Natural Gas Act requires that: 

The finding of the Commission as to the facts, if sup¬ 
ported by substantial evidence, shall be conclusive. 

JURISDICTION AND FACTS 

The “salient facts” admitted in Petitioner’s brief as being 
“without dispute” consist of the facts found by the Commis¬ 
sion in its order of June 25, 1946 (Jt. App. 140-151), and in 
its opinion and order of November 7, 1947 (Jt. App. 170-180), 
together with evidentiary facts conceded by Petitioner. 

But since Petitioner’s brief assumes the existence of certain 
facts contrary to the findings of the Commission and fails to 
advert to other pertinent facts which are “writhout dispute,” it 
is appropriate to summarize the jurisdictional facts found by 
the Commission and to examine Petitioner’s admissions. 

The Commission’s findings 

East Ohio owns and operates in the State of Ohio not less 
than 650 miles of large-diameter, high-pressure, natural-gas 
transmission pipe lines, as follows (Jt. App. 143-146, 172): 

Three connect at the Ohio River with like lines of Hope 
Natural Gas Company, 3 an affiliate of Petitioner (Jt. App. 
144), and extend in a northwesterly direction to town-border 
regulator and metering stations near the city limits of Cleve¬ 
land, each of these three being approximately 120 miles long. 


3 Hereinafter referred to as Hope. 
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A fourth extends approximately S3 miles from a connection at 
the Ohio River with Hope to East Ohio’s Gross Farm valve 
station, near Canton. From this point, two lines extend about 
42 miles to town-border regulator stations near Youngstown 
and Warren. A seventh line extends about 29 miles from near 
Akron to Cleveland. An eighth, approximately 112 miles long, 
connects with a like line of Panhandle Eastern Pipe Line Com¬ 
pany 4 near Maumee, in northwestern Ohio, and extends to a 
point near Cleveland. 

Natural gas produced in Texas, Oklahoma, Kansas, and 
West Virginia is purchased from Hope and Panhandle by East 
Ohio and received at pressures of 290 pounds and 320 pounds, 
respectively (Jt. App. 171). Such pressures are sufficient to 
propel the gas from the points of receipt by East Ohio to its 
town-border stations in a continuous flow, for the most part 
without additional compression (Jt. App. 145, 147, 171). 5 
Natural gas in bulk is transported by Hope and Panhandle 
continuously and uninterruptedly from out-of-state to points 
of connection with the transmission pipe lines of East Ohio 
which similarly transports it to its local distribution centers 
and storage areas (Jt. App. 144,145,147,171-172). 

During 1945, East Ohio transported 76,626,546 Mcf of nat¬ 
ural gas through its facilities (Jt. App. 147, 172). Of this 
total, 85.2% was out-of-state gas purchased by East Ohio, 
61.7% from Hope and 23.5% from Panhandle (id.). The re¬ 
maining 14.8% was produced in Ohio (id.). The first point at 
which such locally-produced gas enters the transmission lines 
of East Ohio is approximately 40 miles from the Ohio-West 
Virginia State line (Jt. App. 172). No locally-produced gas is 
transported in the 112-mile line which connects with Panhandle 
(id.). 

At the end of 1945, approximately 27.7% of East Ohio’s total 
gas utility property was classified in its accounts as “transmis¬ 
sion” property, having a corresponding value of 823,563,526.04 
(Jt. App. 172). So classified were 903 miles of transmission 
lines, including the 650 referred to above (id.). 

* Hereinafter referred to as Panhandle. 

‘ Some gas going into the Toungstown-Warren-Niles area is compressed 
at Gross Farm. 
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Having found the foregoing undisputed facts, the Com¬ 
mission further found that East Ohio’s 650-mile pipe-line trans¬ 
portation system is not a mere incident to local distribution 
(Jt. App. 179); that such pipe lines are not “facilities used for” 
local distribution (Jt. App. 148, 175); that, on the contrary, 
they are facilities “for the transportation of natural gas in in¬ 
terstate commerce” (Jt. App. 148); that East Ohio’s transpor- 
tation operations constitute “an established course of business” 
(Jt. App. 145,147,171); and that East Ohio is “engaged in the 
transportation of natural gas in interstate commerce,” and that 
it is, therefore, a “natural-gas company” within the meaning 
of the Natural Gas Act (Jt. App. 172). 

Admissions by petitioner 

Under Petitioner’s own admissions, the pipe lines in question 
are facilities used for the transportation of natural gas in 
interstate commerce, not for local distribution. 

For example, the petition for review states that (Jt. App. 5): 

i Of the lines classified in the accounts as transmission 
i lines approximately 650 miles serve the purpose of bring¬ 
ing out-of-state gas from points of delivery at or near 
the state boundary line to East Ohio’s local distribution 
systems and for the most part without further compres¬ 
sion. These lines serve no other purpose. 

Likewise. Exhibit No. 3, offered in evidence by Petitioner, 
lists 903 miles of “Transmission Lines” (Jt. App. 17, S8). This 
item is distinguished from the immediately following item: 
“Miles of Distribution Lines . . . 5,490.” 

Similarly, Exhibit No. 4, a map offered by Petitioner, shows 
certain areas colored in yellow at and in the vicinity of the 
various cities and towns (Jt. App. 17, 91). According to the 
testimony on behalf of Petitioner, such areas are East Ohio’s 
“distribution areas” (Jt. App. 17). 

In addition, Mr. J. French Robinson, Petitioner’s president 
and principal witness, supplied many of the details on which 
the Commission’s findings are based. Petitioner cannot dis¬ 
pute his testimony and admissions. For example, he testified 
that the transmission pipe lines leading to Cleveland terminate 
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at three town-border regulator stations (Jt. App. 45); that 
from these stations, a high-pressure distribution system en¬ 
circles a portion of Cleveland and extends to points of connec¬ 
tion in that city with East Ohio’s low-pressure distribution 
system (Jt. App. 65-66); that there are similar high-pressure 
and low-pressure distribution systems at Akron and Youngs¬ 
town (Jt. App. 47); and that near all communities which East 
Ohio serves there are border-regulator and metering stations 
from which local-distribution lines emanate (id). 

Evidence furnished by Petitioner shows that East Ohio re¬ 
ceives out-of-state natural gas from Hope and Panhandle at 
pressures of 290 pounds and 320 pounds, respectively (Tr. Vol. 
IX, p. 3316; Jt. App. 21). Illustrative of the pressure at the 
town-border stations, Mr. Robinson testified that, by the time 
the gas reaches the stations at Cleveland, pressure in the trans¬ 
mission lines varies beween 60 and 100 pounds (Jt. App. 65). 
He also testified that pressure in the high-pressure distribu¬ 
tion systems varies between 30 and 60 pounds, and that in the 
low-pressure distribution systems, pressure varies from 4 to 6 
ounces (Jt. App. 65-66). 

Mr. Robinson’s testimony further showed that the purpose 
of town-border metering stations is to measure gas moving 
from transmission lines to local distribution areas (Jt. App. 
47); similarly, that border regulating stations are points where 
gas from the transmission line is passed over into the distribut¬ 
ing lines, the function of a regulator being the reduction of 
pressure (Jt. App. 47, 65-66); that East Ohio has such meter¬ 
ing and regulating stations at all communities which it serves 
(Jt. App. 47); and that East Ohio’s 903 miles of transmission 
lines perform the function of (Jt. App. 15): 

* * * moving gas in one case from the Ohio River 
northward, and in the other case from Maumee east¬ 
ward of out-of-state gas as well as of gas produced and 
purchased in the State of Ohio through these lines to 
our local distribution areas. 

Mr. Robinson also referred variously to East Ohio’s pipe lines 
connecting with lines of Hope and Panhandle as “transporta¬ 
tion facilities” and “transmission lines” (e. g. } Jt. App. 55-56). 
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Likewise, he said that natural gas flows continuously and 
uninterruptedly from points of production or gathering out¬ 
side the State of Ohio to the points of local distribution in 
Ohio (Jt. App. 34, 37-38, 50-51, 68); that the first Ohio-pro¬ 
duced gas to enter any of the transmission pipe lines is at a 
point some 40 miles north of the Ohio-West Virginia State line 
(Jt. App. 64 ); and that no Ohio gas at all enters the Maumee 
transmission line (Jt. App. 51). 

PRIOR PROCEEDINGS 

Since the “primary” issue here, whether Petitioner is a “nat¬ 
ural-gas company” under the Natural Gas Act, has been re¬ 
peatedly decided by the Commission in previous proceedings, 
it is desirable to review those proceedings more fully than is 
done in Petitioner’s brief. 

On October 26, 1938, the City of Cleveland filed with the 
Commission a petition praying for an investigation, pursuant 
to Section 5 (b) of the Natural Gas Act, of East Ohio’s cost of 
transportation of natural gas from the Ohio River to the city 
gate of Cleveland, and that the Commission, pursuant to Sec¬ 
tion 6 (b), order East Ohio to file an inventory of its property- 
devoted to the transportation of natural gas and a statement 
of the original cost thereof (Jt. App. 100-101) . 6 In Docket No. 
G-U5, by ex parte order of February 14, 1939, the Commission 
instituted an investigation covering the matters referred to in 
the aforementioned petition (Jt. App. 100-103). East Ohio's 
application for a hearing, rehearing and stay of that order was 
denied by the Commission’s order of April 14, 1939, and its 
accompanying Opinion No. 37 (Re The East Ohio Gas Com- 

* The sections of the Act cited in the City’s petition are: 

“Section 5 (b). The Commission upon its own motion, or upon the request 
of any State commission, whenever it can do so without prejudice to the 
efficient and proper conduct of its affairs, may investigate and determine 
the cost of the production or transportation of natural gas by a natural- 
gas company in cases where the Commission has no authority to establish a 
rate governing the transportation or sale of such natural gas. 

“Section 6 (b). Every natural-gas company upon request shall file with 
the Commission an inventory of all or any part of its property and a state¬ 
ment of the original cost thereof, and shall keep the Commission informed 
regarding the cost of all additions, betterments, extensions, and new 
construction.” 
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pany, 1 F. P. C. 5S6,28 P. U. R. (N. S.) 129). The Commission 
rejected East Ohio’s contention that its transportation was 
“incident” to local distribution, relying on the Supreme Court’s 
decision in East Ohio Gas Co. v. Tax Commission, 283 U. S. 465, 
470-471 (1 F. P. C. 586, 591-592). The Commission also said 
(p. 592): 

The circumstance that the company transports gas 
“for its own account” which is “owned by it and pur¬ 
chased by it from a single vendor under private contract” 
does not exempt the company from the Natural Gas Act, 
as the act is not restricted in its application to companies 
engaged in the transportation of natural gas in interstate 
commerce as “common carriers,” but applies to all “en¬ 
gaged in the transportation of natural gas in interstate 
commerce.” 

East Ohio then filed a petition for review in the United States 
Court of Appeals for the Sixth Circuit. On November 8, 1940, 
that Court dismissed the petition for want of jurisdiction since 
the Commission’s order was preliminary and not reviewable 
under Section 19 (b) of the Natural Gas Act. East Ohio Gas 
Co. v. Federal Power Commission, 115 F. 2d 385. 

Thereafter, in June 1942, three Ohio cities filed complaints 
praying that the Commission after hearing redetermine East 
Ohio to be a “natural-gas company,” and that it be ordered to 
comply with previous Commission orders and submit its original 
cost statement: City of Euclid, in Docket No. G-399 (Jt. App. 
109-113); City of Cleveland, in Docket No. G—400 {id., 114- 
119); City of Lakewood, in Docket No. G^401 {id., 119-124). 

On February 3, 1943, the Commission issued an order in 
Docket No. G-115 setting a hearing for March 3.1943, to deter¬ 
mine whether East Ohio was a “naturabgas company.” Such 
hearing was later postponed until further order of the Commis¬ 
sion (Jt. App. 134). 

Following amendment of Section 7 of the Natural Gas Act 
on February 7, 1942, instituting additional requirements for 
certificates of public convenience and necessity. East Ohio filed 
an application on March 24, 1943, for a certificate for its pro¬ 
posed 112-mile Maumee pipe line connecting with Panhandle, 
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or in the alternative, for a finding that it was not, and would not 
thereby become, a “natural-gas company.” On November 30, 
1943, the Commission granted the certificate, finding East Ohio 
to be a “natural-gas company” and relying upon Illinois Natural 
Gas Co. v. Central Illinois Public Service Co., 314 U. S. 498, and 
East Ohio Gas Co. v. Tax Commission, 283 U. S. 465 (Re The 
East Ohio Gas Company, 4 F. P. C. 15, 19, 52 P. U. R. (N. S.) 
91, 95). Significantly, Petitioner accepted and has been oper¬ 
ating under the certificate, seeking no review of the Commis¬ 
sion's order as provided for by Section 19 (b) of the Natural 
Gas Act. 

In its opinion in that certificate proceeding, the Commission 
rejected a number of contentions which Petitioner urges here. 
For example, East Ohio sought exemption because it made no 
sales for resale in interstate commerce, but the Commission 
pointed out that the Act conferred jurisdiction, “in the dis¬ 
junctive, over those who are ‘engaged in the transportation of 
natural gas in interstate commerce, or the sale in interstate 
commerce of such gas for resale’ ” (4 F. P. C. 20, emphasis by 
Commission). Similarly, the Commission rejected East Ohio’s 
claim that Congress intended, by the Natural Gas Act, only 
to regulate rates, saying such a contention overlooks the Act’s 
regulation of construction, acquisition, operation and abandon¬ 
ment of facilities, and the keeping of accounts, as well as its 
provision for reports, disclosures and investigations (id.). Also, 
East Ohio argued that its transportation was not a business, 
and hence was exempted by the policy declaration in Section 
1 (a) of the Act. But the Commission rejected this contention 
too, relying upon Jersey Central Power & Light Co. v. Federal 
Power Commission, 319 U. S. 61 (id., p. 21). 

On January 18,1944, the Commission issued a “grandfather” 
certificate for East Ohio’s facilities in operation on February 7, 
1942 (4 F. P. C. 497). As in the preceding case, East Ohio’s 
application of April 30, 1942, had been submitted in the al¬ 
ternative. Here too, Petitioner accepted and has been oper¬ 
ating under this certificate, without seeking review of the 
Commission’s order and finding that it was a “natural-gas 
company.” 
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On February 16, 1946, the Commission denied motions by 
East Ohio to dismiss the complaints of the Ohio cities in Docket 
Nos. G-399, G-400, and G-401 and consolidated those proceed¬ 
ings with Docket No. G-115 (5 F. P. C. 371; Jt. App. 129-136). 
The Commission pointed out that East Ohio had not prosecuted 
appeals from the orders issued in the. certificate proceedings, 
referred to above, holding East Ohio to be a ‘‘natural-gas 
company.” Nevertheless, it ordered a hearing to be held and 
required East Ohio to show cause why it was not a “natural- 
gas company.” 

Subsequently, on July 3, 1946, the Commission issued an¬ 
other order finding East Ohio to be a “natural-gas company” 
and granting it a certificate for a 95-mile transmission pipe 
line (5 F. P. C. 639). In this case also, East Ohio had applied 
in the alternative for a certificate, or a finding that it was not 
a “natural-gas company.” As in the former certificate cases, 
East Ohio accepted and has been operating under this cer¬ 
tificate, seeking no review of the Commission’s order. 

At page 10 of its brief, Petitioner asserts that it could not 
obtain a court review of any of the certificate orders because it 
“was not prejudiced by any of these orders of the Commission.” 
But in each such case, as here, Petitioner was found to be a 
“natural-gas company.” Moreover, the direct impact of those 
orders was to require Petitioner to submit to certificate regula¬ 
tion under the Act. Obviously, Petitioner was entitled to a 
review of those orders under Section 19 (b) of the Act, as a 
party “aggrieved.” Jersey Central Power & Light Co. v. Fed¬ 
eral Power Commission, 319 U. S. 61,67, note 6; Rochester Tele¬ 
phone Corp. v. United States, 307 U. S. 125, 129, 132. 

QUESTIONS PRESENTED 

The only questions presented by Petitioner’s brief are (1) 
whether Petitioner is “engaged in the transportation of nat¬ 
ural gas in interstate commerce” and is therefore a “natural- 
gas company” within the meaning of the Natural Gas Act, and 
(2) whether the Commission’s orders involved exceed limita¬ 
tions in the Natural Gas Act or the Conititution of the United 
States. 
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STATUTES INVOLVED 

The pertinent provisions of the Natural Gas Act are set 
forth in the Appendix to this brief., together with the pertinent 
provisions of the Constitution of the United States. Pam¬ 
phlet copies of the Natural Gas Act will be submitted to the 
Clerk for the use of the Court at the oral argument. 

SUMMARY or ARGUMENT 

Petitioner is engaged in the “transportation of natural gas 
in interstate commerce” within the meaning of Section 1 (b) 
of the Natural Gas Act. For that reason, it is a “natural- 
gas company” within the meaning of Section 2 (6). 

The Act confers jurisdiction in the disjunctive over a com¬ 
pany engaged in either the “transportation of natural gas in 
interstate commerce” or the sale thereof in interstate com¬ 
merce for resale. The Federal Power Commission has re¬ 
peatedly so construed the Act. Likewise, substantially similar 
language in the Federal Power Act has been construed to con¬ 
fer jurisdiction in the disjunctive. Jersey Central Power <£ 
Light Co. v. Federal Power Commission, 319 U. S. 61, 72-73. 

Judicial decisions prior to passage of the Natural Gas Act 
made it plain that transportation of out-of-state natural gas 
up to the point where local distribution begins is transporta¬ 
tion in interstate commerce national in character, admitting of 
and requiring uniformity of regulation. In fact, the opinion 
of the United States Supreme Court in East Ohio Gas Co. v. 
Tax Commission of Ohio , 2S3 U. S. 465, drew a line between 
federal and state powers which parallels the division now ob¬ 
served in Section 1 (b) of the Act. The distinction between 
“transportation” and “distribution” drawn in the East Ohio 
case was approved by the Supreme Court in Southern Natural 
Gas Corp. v. Alabama, 301 U. S. 148, scarcely more than a 
year before passage of the Act. It follows that Petitioner’s 
transportation of natural gas in interstate commerce falls 
within the jurisdiction conferred by Section 1 (b), and that 
such a determination is correctly made “in light of the situa¬ 
tion existing at the time” of the Act’s passage. Panhandle 
Eastern Pipe Line Co. v. Public Service Commission of Indiana, 
332U.S. 507,516. 
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Nor is Petitioner’s “transportation of natural gas in inter¬ 
state commerce’’ excluded by the exemptions in Section 1 (b). 
Section 1 (a) of the Act and evidence in this proceeding show 
that Petitioner is engaged in the sort of transportation business 
over which Congress intended regulation. Petitioner’s claims 
to exemption under Section 1 (b) are contrary to the plain 
language of that section, to established practice in the indus¬ 
try, and to the Congressional purpose shown by the legislative 
history. Moreover, the interpretation sought by Petitioner 
would largely render meaningless important regulatory pro¬ 
visions of the Act. 

Both the provisions of the Act and its history demonstrate 
that Congress intended to regulate transportation in interstate 
commerce, as such, in order to fill a gap in state regulation. 
This is shown by Sections 1 (b), 2 (6), 5 (b), 6, 7, 8, 9, and 10, 
among others. The history of those provisions makes it clear 
that Congress did not intend the Act to apply only in cases 
where a company engages in making sales for resale in inter¬ 
state commerce. That history also portrays a Congressional 
intent to regulate companies of the type exemplified by the 
operations of this very Petitioner. 

The orders involved do not exceed statutory limitations. 
They are the Commission’s accounting orders generally ap¬ 
plicable to “natural-gas companies.” Since Petitioner is en¬ 
gaged in the “transportation of natural gas in interstate com¬ 
merce,” it is a “natural-gas company.” The orders are, there¬ 
fore, justified by the plain terms of Sections 8 (a), 10 (a), and 
16. Nor do they conflict with the exemptions in Section 1 (b), 
since jurisdiction over Petitioner is affirmatively conferred by 
that very section. It is immaterial whether such orders extend 
to a company’s entire business. Interstate Commerce Com¬ 
mission v. Goodrich Transit Co., 224 U. S. 194, 211. 

Likewise, the orders do not exceed any constitutional limita¬ 
tions. Inasmuch as East Ohio is a “natural-gas company,” 
Petitioner errs in assuming that the orders seek information 
useful “only in the local regulation of intrastate commerce.” 
The groundless nature of Petitioner’s constitutional objections 
is demonstrated by Northwestern Electric Co. v. Federal Power 
Commission, 321 U. S. 119, 123, 125, where the order involved 
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was far more drastic than those concerned here, and where 
claims similar to Petitioner’s were considered and rejected. 
Petitioner’s objection that the claimed cost of compliance is un¬ 
reasonable is not supported by the record, and the orders are 
part 6f the provision for proper accounting authorized by the 
statute, as was that in the Northwestern case. Hence, actual 
cost c^f compliance is a legitimate cost incident to regulation 
which Petitioner must bear. Myers v. Bethlehem Shipbuild¬ 
ing Corp., 303 U. S. 41, 51. Nor is there substance to Peti¬ 
tioner’s argument that, if it be held a “natural-gas company,” 
the Act would be given an unconstitutional construction since 
East Ohio might then be required to undertake public utility 
obligations which it has not voluntarily assumed. Champlin 
Refining Co. v. United States, 329 U. S. 29,34-35. 

It follows, therefore, that the Commission’s order under 
review should be affirmed. 

ARGUMENT 

I 

Petitioner is engaged in the transportation of natural gas in 
interstate commerce and is a “natural-gas company” within 
the meaning of the Natural Gas Act 

A. The provisions of the Natural Gas Act apply in the disjunctive to the 
transportation of natural gas in interstate commerce, or to the sale in 
interstate commerce of natural gas for resale 

The Natural Gas Act confers jurisdiction in the disjunctive 
over the transportation of natural gas in interstate commerce 
or the sale in interstate commerce of natural gas for resale. 
In other words, either transportation or sale is sufficient to 
establish jurisdiction; coincidence of the two is not required. 
Section 1 (b) of the Act provides that: 

I The provisions of this Act shall apply to the trans¬ 
portation of natural gas in interstate commerce, to the 
sale in interstate commerce of natural gas for resale for 
i ultimate public consumption for domestic, commercial, 
industrial, or any other use, and to natural-gas companies 
engaged in such transportation or sale, but shall not 
i apply to any other transportation or sale of natural gas 
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or to the local distribution of natural gas or to the facili¬ 
ties used for such distribution or to the production or 
gathering of natural gas. 7 

The Act’s application to transportation on the one hand 
and to sale on the other is apparent not only from the two 
opening clauses of Section 1 (b), but also from the following 
clause granting jurisdiction over “natural-gas companies en¬ 
gaged in such transportation or sale.” 

Comformably with the structure of Section 1 (b) of the Act r 
Section 2 (6) provides that, when used in the Act: 

“Natural-gas company” means a person engaged in* 
the transportation of natural gas in interstate commerce r 
or the sale in interstate commerce of such gas for resale. 

Obviously, either transportation or sale, standing alone, suf¬ 
fices in the classification of “natural-gas companies.” 

The Federal Power Commission has consistently construed 
the foregoing sections as conferring jurisdiction in the disjunc¬ 
tive. In its Opinion No. 158 in this proceeding, the Commis¬ 
sion cited numerous instances in which it had found that a 
company is, or would be, a “natural-gas company” solely by 
reason of transportation in interstate commerce (Jt. App. 173, 
footnote 4). Among other instances there cited, one order 
granting a certificate of public convenience and necessity to 
Central Illinois Public Service Company (4 F. P. C. 1043) was 
sustained by the Circuit Court of Appeals for the Sixth Cir¬ 
cuit in Kentucky Natural Gas Co. v. Federal Power Commis¬ 
sion, 159 F. 2d 215. Compare Arkansas Louisiana Gas Co. v. 
Federal Power Commission, 113 F. 2d 281. 

Substantially similar jurisdictional language in Section 201 
(b) of the Federal Power Act (49 Stat. 838, 847-848) has 
been construed by the courts to confer jurisdiction in the dis¬ 
junctive. Such a construction was adopted by the Circuit 
Court of Appeals for the Second Circuit in Hartford Electric 
Light Co: v. Federal Power Commission, 131 F. 2d 953, 961, 
cert. den. 319 U. S. 741. And in Jersey Central Power & Light 
Co. v. Federal Power Commission, 319 U. S. 61, 72-73, the 
Supreme Court made it clear that ownership of facilities used 

* Unless otherwise noted, emphasis in all matter quoted herein is supplied. 

808823—48-3 
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in transmission is sufficient alone to confer public-utility 
status upon a company under the Federal Power Act. 

Even if the language of the Natural Gas Act were not clear 
in this respect, the recent opinion in Panhandle Eastern Pipe 
Line Co. v. Public Service Commission of Indiana , 332 U. S. 
507, leaves no room for doubt that transportation alone is 
sufficient for jurisdictional purposes. Referring to Section 1 
(b), the United States Supreme Court there said (p. 516): 

This section determines the Act’s coverage and does 
so in the light of the situation existing at the time. 
Three things and three only Congress drew within its 
1 own regulatory power, delegated by the Act to its agent, 
the Federal Power Commission. These were: (1) the 
1 transportation of natural gas in interstate commerce; 
(2) its sale in interstate commerce for resale; and (3) 
natural gas companies engaged in such transportation 
or sale. 

In addition, the Court made it clear that transportation of 
natural gas in interstate commerce for an industrial sale was 
subject to the Commission’s jurisdiction even though the sale 
itself was not (p. 523). 

B. East Ohio is engaged in transportation of natural gas in interstate com¬ 
merce within the meaning of the Natural Gas Act 

As we have seen, Section 1 (b) of the Act confers jurisdic¬ 
tion in the disjunctive. So read, it provides that: 

The provisions of this act shall apply to the trans- 
1 portation of natural gas in interstate commerce, 

1 * * * to natural-gas companies engaged in such 
transportation * * * but shall not apply to any 

other transportation * * * or to the local distri- 

i bution of natural gas or to the facilities used for such 
distribution * * *. 

Unless those plain words do not mean what they say, there 
can be no doubt*as to the Act’s application to Petitioner. 
Indeed, the United States Supreme Court has made that juris¬ 
diction clear with respect to this very company. East Ohio 
Gas Co. v. Tax Commission of Ohio, 283 U. S. 465. The Court 
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there drew a line between federal and state powers, which 
parallels the division now observed in Section 1 (b), thus sepa¬ 
rating transportation in interstate commerce from local dis¬ 
tribution. Speaking of the same transmission lines involved 
here, with the exception of the Maumee line which had not 
been then constructed, the Court said (pp. 470-471): 

The transportation of gas from wells outside Ohio by 
the lines of the producing companies to the state line 
and thence by means of appellant’s high pressure trans¬ 
mission lines to their connection with its local systems 
is essentially national—not local—in character and is 
interstate commerce within as well as without that state. 
The mere fact that the title or the custody of the gas 
passes while it is en route from state to state is not 
determinative of the question where interstate com¬ 
merce ends. Public Utilities Commission .v. London, 249 
U. S. 239, 245, 63 L. ed. 577, 586, P. U. R. 1919C, 834, 
39 S. Ct. 268; Missouri ex rel. Barrett v. Kansas Natural 
Gas Co. 265 U. S. 298,307-309,68 L. ed. 1027,1029,1030, 
44 S. Ct. 544; Peoples Natural Gas Co. v. Public Serv. 
Commission, 270 U. S. 550, 554, 70 L. ed. 726, 729, 46 
S. Ct. 371; Public Utilities Commission v. Attleboro 
Steam & Electric Co., 273 U. S. 83,89, 71 L. ed. 549, 553, 
47 S. Ct. 294. But when the gas passes from the dis¬ 
tribution lines into the supply mains, it necessarily is 
relieved of nearly all the pressure put upon it at the 
stations of the producing companies, its volume thereby 
is expanded to many times what it was while in the 
high pressure interstate transmission lines, and it is 
divided into the many thousand relatively tiny streams 
that enter the small service lines connecting such mains 
with the pipes on the consumers’ premises. So seg¬ 
regated the gas in such service lines and pipes remains 
in readiness or moves forward to serve as needed. The 
treatment and division of the large compressed volume 
of gas is like the breaking of an original package, after 
shipment in interstate commerce, in order that its con¬ 
tents may be treated, prepared for sale and sold at retail. 





1 State ex rel. Caster v. Flannelly, 96 Kan. 372, 383, 384, 
P. U. R. 1916C, 810,152 Pac. 22; West Virginia & M. Gas 
Co. v. Towers, 134 Md. 137, 143-145, P. U. R. 1919D, 
332, 106 Atl. 265. Cf. Atlantic Coast Line R. Co. v. 
Standard Oil Co., 275 U. S. 257, 269, 72 L. ed. 270, 275, 
48 S. Ct. 107; Brown v. Maryland, 12 Wheat. 419, 6 L. 
ed. 678; Leisy v. Hardin, 135 U. S. 100, 34 L. ed. 128, 3 
Inters. Com. Rep. 36, 10 S. Ct. 681. It follows that the 
furnishing of gas to consumers in Ohio municipalities by 
means of distribution plants to supply the gas suitably 
for the service for which it is intended is not interstate 
commerce but a business of purely local concern ex¬ 
clusively within the jurisdiction of the state. 

Beyond the point where Petitioner’s transmission lines 
connect with its “local systems”—that is, the town-border 
stations—jurisdiction clearly rests with the State. But Peti¬ 
tioner’s transportation up to that point, the Supreme Court 
said in unmistakable language, is interstate commerce national 
in character. As such, it is without the regulatory jurisdiction 
of the State. And it is precisely that transportation which 
Section 1 (b) brings within the jurisdiction of the Federal Power 
Commission. 

The East Ohio case, decided in 1931, was subsequently ap¬ 
proved by the Supreme Court in Southern Natural Gas Corp. v. 
Alabama, 301 U. S. 148, decided in 1937, scarcely more than a 
year before passage of the Natural Gas Act, where the Court 
said (pp. 154-155): 

1 We had occasion in East Ohio Gas Co. v. Tax Commis¬ 
sion, 283 U. S. 465, 470, to consider the distinction be¬ 
tween the transportation of gas into a State and the 
furnishing of the gas so transported to consumers within 
the State. We observed in that case that “when the gas 
passes from the distribution lines into the supply mains, 
it necessarily is relieved of nearly all the pressure put 
upon it at the stations of the producing companies,” its 
volume is expanded, and it is divided into the smaller 
• streams that enter the service lines connecting such 
m ains with the pipes on the consumer’s premises. 



As was said in that case: “The treatment and division 
of the large compressed volume of gas is like the break¬ 
ing of an original package, after a shipment in interstate 
commerce, in order that its contents may be treated, 
prepared for sale and sold at retail.” 

In fact, well before the East Ohio case, a number of Supreme 
Court decisions had made it plain that transportation of out- 
of-state natural gas up to the point where local distribution be¬ 
gins is transportation in interstate commerce national in char¬ 
acter, admitting of and requiring uniformity of regulation. 
Pennsylvania Gas Co. v. Public Service Commission, 252 U. S. 
23; Missouri v. Kansas Gas Co., 265 U. S. 298; Public Utilities 
Commission of Rhode Island v. Attleboro Steam & Electric Co., 
273 U. S. 83; Peoples Gas Co. v. Public Service Commission of 
Pennsylvania, 270 U. S. 550. 

Moreover, in the Attleboro case, the Supreme Court pointed 
out that the extent of state power does not depend upon the 
general business of the company involved, but upon “the parti¬ 
cular business which is regulated,” saying (p. 90): 

Nor is it material that the general business of the Nar- 
ragansett Company appears to be chiefly local, while 
in the Kansas Gas Co. case the Company was principally 
engaged in interstate business. The test of the validity 
of a state regulation is not the character of the general 
business of the company, but whether the particular 
business which is regulated is essentially local or na¬ 
tional in character; * * *. 

In this case, the Commission’s jurisdiction is based upon the 
fact Petitioner is transporting gas in interstate commerce. 
And such transportation, for reasons discussed in the Attleboro 
case, is essentially national in character and thus beyond the 
power of the states. 

Likewise, the Peoples case presents a significant parallel to 
the factual situation in this case. There, as here, out-of-state 
gas was purchased by the company at the state line and trans¬ 
ported thence to various local distribution centers. Excepting 
one such center, Peoples itself sold the gas so transported di¬ 
rectly to retail consumers just as Petitioner does. That fact, 
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however, did not interfere with the Supreme Court’s conclusion 
that the movement of out-of-state gas by Peoples constituted 
transportation in interstate commerce, for the Court said (270 
U. S. 550,554): 

As respects the West Virginia gas we are of opinion, 
in view of its continuous transportation from the places 
of production in one State to those of consumption in 
the other and its prompt delivery to purchasers when it 
reaches the intended destinations, that it must be held to 
be in interstate commerce throughout these transactions. 
Prior decisions leave no room for discussion on this point 
and show that the passing of custody and title at the 
state boundary without arresting the movement to the 
i destinations intended are minor details which do not 
affect the essential nature of the business. Western 
Union Telegraph Co. v. Foster , 247 U. S. 105, 112-113; 
Public Utilities Commission v. London, 249 U. S. 236, 
245; Pennsylvania Gas Co. v. Public Service Commis¬ 
sion, 252 U. S. 23, 28; United Fuel Gas Co. v. Hallanan, 
257 TJ. S. 277, 280-281; Pennsylvania v. West Virginia, 
262 TJ. S. 553; Binderup v. Pathe Exchange, 263 TJ. S. 
291,309; Missouri v. Kansas Natural Gas Co., 265 TJ. S. 
298; Ohio Railroad Commission v. Worthington, 225 
TJ. S. 101; Lemke v. Farmers Grain Co., 258 TJ. S. 50; 
Shader v. Farmers Grain Co., 268 TJ. S. 189. 

From the foregoing, it follows that the plain language of the 
Act confers jurisdiction over Petitioner’s transportation of 
natural gas from points of connection with Panhandle and 
Hope to its town-border stations at its local distribution cen¬ 
ters. Since that is so, Petitioner is a “natural-gas company” 
within the meaning of Section 2 (6) of the Act. Likewise, from 
an examination of decisions of the Supreme Court prior to 
1938, it is clear that such a determination of the Act’s coverage 
is correctly made “in the light of the situation existing at the 
time” of the Act’s passage. Panhandle Eastern Pipe Line Co. 
v. Public Service Commission of Indiana, 332 TJ. S. 507, 516. 



C. Petitioner is not engaged in “other transportation” and its transmission 
pipe lines are not “facilities used for” local distribution within the mean¬ 
ing of Section 1 (b) 

In its policy declaration in Section 1 (a) of the Natural Gas 
Act, Congress declared: 

* * * that the business of transporting and selling 

natural gas for ultimate distribution to the public is 
affected with a public interest, and that Federal regu¬ 
lation in matters relating to the transportation of nat¬ 
ural gas and the sale thereof in interstate and foreign 
commerce is necessary in the public interest. 

As we have seen, Section 1 (b) states that the provisions of 
the Act shall apply to “the transportation of natural gas in 
interstate commerce” and subsequently adds, “but shall not 
apply to any other transportation * * * or to local dis¬ 

tribution of natural gas or to the facilities used for such dis¬ 
tribution * * 

Seeking escape from the unambiguous statement of juris¬ 
diction over “transportation” in interstate commerce, Peti¬ 
tioner argues that its “transportation of its own gas, through 
its own lines, for its own purposes, is not the transportation 
business, but is ‘other transportation’ ” (Pet. Br. 18, emphasis 
by Petitioner). It seeks support for this argument in the 
policy declaration in Section 1 (a), claiming that its transpor¬ 
tation is not a “business” as that term is there used. But even 
if it be assumed that the policy declaration in Section 1 (a) 
must be read as limiting the plain jurisdictional language in 
Section 1 (b) as applied to this case, no justification exists for 
implying a Congressional purpose to do less than regulate “the 
business of transporting * * * natural gas jor ultimate 

distribution to the public.” And that is a precisely accurate 
description of Petitioner’s transportation operations. 8 

* The evidence shows that Petitioner itself considers that it is engaged in 
the transportation “business.” In a contract dated January 1,1941, between 
Petitioner and Gas Companies Incorporated, the parties agreed that Gas 
Companies Incorporated would perform for Petitioner consulting services 
relating to the management of “East Ohio’s natural gas business”; that 
the employees of Gas Companies Incorporated would be available to render 
advice respecting matters concerning “the production, purchase, transporta- 
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Furthermore, Petitioner’s reliance upon the first part of 
Section 1 (a) overlooks the latter half’s assertion that “Federal 
regulation in matters relating to the transportation of natural 
gas * * * in interstate * * * commerce is necessary- 

in the public interest.” Clearly, the Commission’s orders under 
scrutiny here fall within tha,t broad category. 

In addition, Petitioner asserts that the “but” clause in Sec¬ 
tion 1 (b) was not intended merely to exclude jurisdiction over 
purely intrastate movements of gas “for obviously Congress has 
no direct power over” such intrastate movements (Pet. Br. 
2S). But regardless of the adjective used to describe the power, 
Petitioner does not deny that Congress has commerce authority, 
under certain circumstances, over intrastate transportation. 
Nor can it, for that power admits of no doubt. Therefore, it 
is more reasonable to presume that, when Congress excluded 
“other transportation,” it meant to exclude transportation other 
than “transportation of natural gas in interstate commerce,” 
thus leaving undisturbed the States’ jurisdiction over intrastate 
transportation. 

In the second place, Petitioner contends that its many miles 
of transmission lines are all “facilities used for” local distribu¬ 
tion within the meaning of the “but” clause (Pet. Br., 2S-33). 
The test thus suggested requires that facilities be classified 
according to the principal ultimate purpose they serve. But 
practically all facilities used in the natural-gas industry are 
largely used either to bring gas to centers of local distribution, 
or thereafter to distribute gas locally. Petitioner’s transmission 
lines do not extend beyond the state boundary. Hence, it does 
not ask for exemption beyond that point. But logical applica¬ 
tion of the test it urges would apparently lead to exemption of 

tion and distribution of natural gas by East Ohio” (Jt. App. 99). There 
has been no material change in Petitioner’s operations since the date of that 
contract, excepting the construction and operation of additional transmission 
lines (Tr. VoL IX, p. 3273; Tr. VoL I, pp. 58-59). 

In addition, it classifies the pipe lines concerned here as “transmission 
lines” (Jt. App. 14, 27) and keeps its accounts according to the functions 
of production, transmission, distribution and storage (Jt. App. 27, 55, 68). 
Likewise, It classifies 27.7% of its property as “transmission” property (Jt. 
App. 28, 55) and a separate department of its business organization “has 
charge of its transmission lines” (Jt. App. 96). 
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interstate transportation all the way back to the point of pro¬ 
duction, unless it also be argued that mere interposition of a 
state line serves to break the interstate movement. And that 
latter contention has been repeatedly rejected by the Supreme 
Court. 

In rejecting this argument, the Commission pointed out in 
its Opinion No. 158 that classification of a facility depends upon 
the function for which it is used (Jt. App. 174^175). As is 
obviously contemplated by both the Natural Gas Act and its 
history, such classification follows the established and accepted 
divisions of the industry into the functions of production, gath¬ 
ering, transportation, and local distribution. 9 Thus, Petition¬ 
er’s 650 miles of transmission lines, serving solely the function 
of transportation, are plainly “facilities used for” transporta¬ 
tion—not local distribution. 

If further proof of the fallacy in this argument of Petitioner - . 

were required, it is readily supplied by the fact that the inter¬ 
pretation sought would largely render meaningless important 
regulatory provisions of the Act. For example, Section 7 (c) 
makes clear a Congressional purpose to regulate construction 
and extension of facilities by persons who are or will thereby 
become “natural-gas companies.” And Section 2 (6) declares 
that any person “engaged in the transportation of natural gas 
in interstate commerce” is a “natural-gas company.” But Pe¬ 
titioner would make Section 7 (c) practically a futile gesture by 
exempting facilities used for such interstate transportation 
where they serve the ultimate purpose of moving gas to centers 
of local distribution. 

As a matter of fact, Petitioner’s own brief reveals that its 
argument requires a misreading of Section 1 (b). At page 28, 
Petitioner asserts that “other transportation’-* excludes not only 
intrastate transportation, “but any transportation in interstate 

8 As the Commission pointed out in note 5 in its Opinion No. 15S: “Recogni¬ 
tion of like divisions, and that local distribution, as distinguished from trans¬ 
portation, does not commence until after town-border regulating stations are 
reached, appears in a brief submitted by a Committee Representing Natural 
Gas Industry, which was presented by Mr. William A. Dougherty to the House 
Committee on Interstate and Foreign Commerce, holding hearings on EL R. • 
5423, a predecessor bill to the Natural Gas Act (Hearings on H. R. 5423 , 

74th Cong., 1st Sess., pp. 1788,1790)” (Jt App. 175). 

808823—48 - 4 
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commerce of a character which the States had the power to 
regulate” Similarly, at page 29, Petitioner claims that the 
Natural Gas Act seeks to regulate “transportation as a busi¬ 
ness, or as incidental to the business of interstate sales for re¬ 
sale” ' But these are Petitioner’s own qualifications, not those 
imposed by Congress in Section 1 (b), or elsewhere in the Act. 

That no such interpretation of the “but” clause of Section 
1 (b) was intended by Congress appears clearly in the legislative 
history. On April 28,1937, the House Committee on Interstate 
and Foreign Commerce reported on H. R. 6586 (Rep. No. 709, 
75th Cong., 1st Sess.). This report was later incorporated 
verbatim into the report of the Senate Committee on Interstate 
Commerce on H. R. 6586 (Rep. No. 1162,75th Cong., 1st Sess.). 
H. R. 6586 was subsequently passed as the Natural Gas Act. 
The House Report contains the following characterization of 
Section 1 (b) (p. 3): 

In view of the importance of section 1 (b), which 
states the scope of the act, it seems advisable to comment 
on certain provisions appearing therein. It will be 
noted that this subsection of the bill, after affirmatively 
stating the matters to which the act is to apply, contains 
a provision specifying what the act is not to apply to, 
as follows: 

“but shall not apply to any other transportation or sale 
of natural gas or to the local distribution of natural gas 
or to the facilities used for such distribution or to the 
production or gathering of natural gas.” 

i The quoted words are not actually necessary, as the 
matters specified therein could not be said fairly to be 
covered by the language affirmatively stating the juris¬ 
diction of the Commission, but similar language was in 
previous bills, and, rather than invite the contention, 
however unfounded, that the elimination of the negative 
language would broaden the scope of the act, the com¬ 
mittee has included it in this bill. That part of the 
negative declaration stating that the act shall not apply 
to “the local distribution of natural gas” is surplusage by 
reason of the fact that distribution is made only to con- 
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sumers in connection with sales, and since no jurisdiction 
is given to the Commission to regulate sales to consumers 
the Commission would have no authority over distribu¬ 
tion, whether or not local in character. 

Flatly and unequivocally, this statement denies Petitioner’s 
contention that the exclusion in Section 1 (b) of “other trans¬ 
portation” and “local distribution” subtracts from that section’s 
affirmative grant of jurisdiction over “transportation of natural 
gas in interstate commerce.” 

Petitioner seeks to distinguish its transportation on the 
ground that it is transporting its own property for its own local 
business. In so doing, it relies principally upon The Pipe - 
line Cases, 234 U. S. 548. Those cases involved an amendment 
to the Interstate Commerce Act making it applicable “to any 
corporation or any person or persons engaged in the transpor¬ 
tation of oil * * * by means of pipe lines * # *” (34 
Stat. 584). With reference to the case involving the Uncle 
Sam Oil Company, the Supreme Court said (p. 562): 

When, as in this case, a company is simply drawing oil 
from its own wells across a state line to its own refinery 
for its own use, and that is all, we do not regard it as 
falling within the description of the Act, the transporta¬ 
tion being merely an incident to use at the end. 

In the first place, the most significant feature of the opera¬ 
tions of the Uncle Sam Oil Company does not appear in Peti¬ 
tioner’s operations. The Uncle Sam Oil Company was trans¬ 
porting its own oil “to its own refinery for its own use.” Pe¬ 
titioner, on the other hand, is transporting natural gas “for 
ultimate distribution to the public” (section 1 (a)). 

But a parallel to Petitioner’s operation was presented in the 
recent case of Champlin Refining Company v. United States, 
329 U. S. 25, where the Supreme Court expressly refused to ex¬ 
pand “the actual holding of” The Pipeline Cases. The Cham¬ 
plin Company owned a pipe line which it used to convey its 
“own refinery products to its own terminal stations” (p. 32). 
The question presented was whether Champlin was a “common 
carrier” engaged in the “transportation of oil or other com¬ 
modity” by pipe line within the meaning of the Interstate 






24 


Commerce Act (37 Stat. 701; 41 Stat. 474; 48 Stat. 1102). The 
Supreme Court held Champlin’s operation to be “transporta¬ 
tion within the meaning of the Act” even though the prod¬ 
ucts were still its own when moved (p. 34). 

In addition, the Court pointed to a distinction between the 
operations of Champlin and those of the Uncle Sam Oil Com¬ 
pany in The Pipeline Cases, when it said (p. 34): 

While Champlin technically is transporting its own oil, 
manufacturing processes have been completed; the oil 
is not being moved for Champlin’s own use. These in¬ 
terstate facilities are operated to put its finished prod¬ 
ucts in the market in interstate commerce at the great¬ 
est economic advantage. 

This is exactly the same distinction as that which marks the 
already-described difference between the operations of Peti¬ 
tioner and those of the Uncle Sam Oil Company. Therefore, 
if either case has relevancy to the situation here, the Champlin 
case controls. 

It is significant that Petitioner has not alleged that any of 
the Commission’s findings of fact are not supported by sub¬ 
stantial evidence. Among other things, the Commission found 
that Petitioner’s 650 miles of transmission pipeline are not 
“facilities used for” local distribution (Jt. App. 148, 175). 
Likewise, it explicitly found that Petitioner’s transportation of 
out-of-state natural gas in such lines is neither “other trans¬ 
portation” nor “local distribution” within the meaning of Sec¬ 
tion 1 (b) (Jt. App. 175). And such findings were made only 
after the Commission had carefully considered Petitioner’s 
over-all operations (Jt. App. 142-147, 172, 179). Compare 
Connecticut Light & Power Co. v. Federal Power Commission, 
324 U. S. 515, 521, 532; Public Utilities Commission v. Attle¬ 
boro Steam & Electric Co., 273 U. S. 83, 90. Whether or not 
the Commission has jurisdiction depends upon the facts. In 
this case, the Commission’s findings of fact are supported by 
substantial evidence and are not contested by Petitioner. 
Therefore, they are conclusive under the provisions of Section 
19 (b) of the Act. 


From what has been said, it follows that Petitioner’s trans¬ 
portation of natural gas in interstate commerce is not “other 
transportation” or “local distribution” within the meaning of 
Section 1 (b). Likewise, it is clear that its transmission pipe 
lines used for transportation of natural gas in interstate com¬ 
merce are not “facilities used for” local distribution exempted 
by the “but” clause of Section 1 (b). 

D. The provisions of the Natural Gas Act and its legislative history both 
show that Congress intended regulation of transportation in interstate 
commerce in order to fill the gap in State regulation 

• 

Petitioner repeatedly argues that no properly useful purpose 
would be served by federal regulation of East Ohio, and that, 
therefore, authority for such regulation does not exist. Peti¬ 
tioner proceeds upon an assumption, which it nowhere estab¬ 
lishes, that the provisions of the Natural Gas Act may be en¬ 
forced as to only such companies as engage in making sales for 
resale in interstate commerce. But that assumption is denied 
by the provisions of the Natural Gas Act and its legislative 
history. 10 At the same time, the Act’s provisions and history 
furnish a number of answers to Petitioner’s argument. 

Perhaps the most direct answer is furnished by Section 5 (b) 
of the Act authorizing the Commission to investigate and to 
determine the cost of “* * * transportation of natural gas 

by a natural-gas company in cases where the Commission has 
no authority to establish a rate governing the transportation 

10 The legislative history is partially contained in three committee hear¬ 
ings on proposed natural gas legislation preceding adoption of the Natural 
Gas Act. The first of these was in 1935, House Hearing on H. R. 5423 (74th 
Cong., 1st Sess.); the second, in 1936, House Hearing on H. R. 11662 ( 74th 
Cong., 2d Sess.); the third, in 1937, House Hearing on H. R. 4008 (75th 
Cong., 1st Sess.). H. R. 4008 later became H. R. 6586, which was sub¬ 
sequently passed as the Natural Gas Act. 

In the hearing on H. R. 4008, there are repeated references to the testi¬ 
mony in hearing on H. R. 11662 (pp. 1, 23, 32, 39, 41, 81, 108), and to 
hearing on H. R. 5423 (pp. 61, 84). Likewise, in hearing on H. R. 11662, 
similar references are made to testimony given in hearing on H. R. 5423 
(pp. 10, 25, 35, 46, 81, 112). It seems clear, therefore, that the record of 
all these hearings was considered in the enactment of the Natural Gas Act. 
Moreover, the members of the House Committee, with few exceptions, were 
the same during the three-year period. 
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or sale of such natural gas.” That provision leaves no room for 
doubt that Congress intended Commission regulation of trans¬ 
portation in interstate commerce in the very case where the Act 
conferred no rate authority. 

In addition, the legislative history of Section 5 (b) makes 

that purpose even clearer. During hearings on H. R. 11662 

before the Subcommittee of the Committee on Interstate and 

Foreign Commerce of the House of Representatives (74th 

Cong., 2d Sess.), Mr. Dozier A. De Vane, Solicitor for the 

Federal Power Commission, testified that (Hearings, p. 30): 

• 

There are some of these companies that supply the gas 
! locally and do not sell it at the city gates. The gas that 
is furnished by them to the local communities is taken 
from interstate pipe lines, and the purpose of this sub¬ 
section is to enable the Commission to determine for the 
1 State commission what would be a reasonable gate rate 
for that gas so that the local commission may be in a 
position to fix a reasonable consumer’s rate in the lo¬ 
cality. That is the only purpose of Section 5 (b). 

Mr. John E. Benton, General Solicitor, National Association of 
Railroad and Utilities Commissioners, also testified regarding 
the need for federal assistance in such circumstances (Hearings, 
p. 89). 

It has already been shown that, prior to the passage of the 
Natural Gas Act, judicial decisions had made it clear that the 
regulatory power of Congress is plenary and exclusive over the 
transportation of natural gas in interstate commerce up to the 
poiiit where local distribution begins. This, and the inability 
of the states to regulate sales for resale in interstate commerce, 
made a gap in state regulation. And it was in light of the situ¬ 
ation existing at that time that Congress passed the Natural 
Gas; Act. Panhandle Eastern Pipe Line Co. v. Public Service 
Commission of Indiana , 332 U. S. 507,516-518; Illinois Natural 
Gas Co. v. Central Illinois Public Service Co., 314 U. S. 498, 
506-507. 

Thus, we find in the Natural Gas Act provisions designed 
exclusively for the regulation of transportation in interstate 
commerce. And while those provisions are independent of 
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authority over rates, they aid in plugging the gap in state regu¬ 
lation referred to above. Such are the provisions of Section 7, 
for example, dealing with extension of facilities and abandon¬ 
ment of service. Section 7 (a) authorizes the Commission to 
direct extension or improvement of transportation facilities and 
establishment of physical connections. Similarly, Section 7 
(b) prohibits abandonment of facilities or service without 
Commission approval. Likewise, in both its original and 
amended form, 11 Section 7 (c) requires certificates of public 
convenience and necessity for construction or extension of 
facilities. In fact, as already shown, Petitioner recognized the 
Act’s regulation of transportation when it applied for and re¬ 
ceived from the Federal Power Commission certificates of public 
convenience and necessity required by the amended provisions 
of Section 7 (c), supra, pp. 7-9. 

Moreover, the legislative history of the Act discloses that 
Congress, in enacting the provisions of Section 7, intended to 
eliminate the twilight zone in regulation which theretofore ex¬ 
isted. See Appendix L-l to Summary Report of the Federal 
Trade Commission (Sen. Doc. 92, Part 73-A, 70th Cong., 1st 
Sess.), pp. 79, 80, entitled, “State Regulation of Gas and Elec¬ 
tric Utilities Delayed or Defeated by Plea of Interstate Com¬ 
merce,” and cases there cited in footnote 4. See also the Final 
Report of the Federal Trade Commission (Sen. Doc. 92, Part 
84-A, 70th Cong., 1st Sess.), pp. 609, 611, 612, 615, 617; Hear- 

a In its original form, Section 7 (c) required certificates of public con¬ 
venience and necessity before a “natural-gas company” might undertake 
construction or extension of facilities for the transportation of natural gas 
to a market in which natural gas was being served by another “natural-gas 
company,” or to acquire or operate any such facilities, or engage in trans¬ 
portation by means of any new or additional facilities, or sell natural gas 
in any such market (52 Stat. 825). 

As amended on February 7,1942, Section 7 (c) now provides that: 

“No natural-gas company or person which will be a natural-gas company 
upon completion of any proposed construction or extension shall engage in 
the transportation or sale of natural gas, subject to the jurisdiction of the 
Commission, or undertake the construction or extension of any facilities 
therefor, or acquire or operate any such facilities or extensions thereof, nniogg 
there is in force with respect to such natural-gas company a certificate of 
public convenience and necessity issued by the Commission • • •.” 
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ings on H. R. 11662, p. 155; Hearings on H. R. 4008, pp. 47, 68- 
70,118. 

Furthermore, as the Commission pointed out in its Opin¬ 
ion No. 158 (Jt. App. 176-177): 

i * * * the State of Ohio lacks power to confer upon 

its Commission authority to require a certificate of pub- 
! lie convenience and necessity for a transmission line used 
solely for transporting out-of-state gas, as for example, 
East Ohio’s 112-mile line connecting with Panhandle. 
Any prior doubt as to whether this be so, w T as resolved 
when Congress provided in Section 7 (c) of the Natural 
Gas Act for national control of this very matter (Illi¬ 
nois Natural Gas Co. v. Public Service Co., 314 TJ. S. 498, 
506, 510; cf., Colorado-Wyoming Gas Company v. Fed¬ 
eral Power Commission, 324 TJ. S. 626, 629-631). 

Petitioner asserts that the Illinois and Colorado-W yoming cases 
are not in point, however, since both companies were wholesal¬ 
ing gas for resale (Pet, Br. 25). But that is no distinction for 
those decisions show that the Court found no necessity for in¬ 
quiry beyond the fact that Congress had enacted Section 7 (c), 
a regulation of transportation by companies engaged in either 
transportation of natural gas in interstate commerce or the sale 
in interstate commerce of such gas for resale. 

Nor is there merit in Petitioner’s claim that the provisions 
of Section 7 are without significance here since they apply only 
to “natural-gas companies” (Pet. Br. 26). For that argument 
obviously assumes the very point at issue inasmuch as a person 
becomes a “natural-gas company” under Section 2 (6) by en¬ 
gaging in either transportation of natural gas in interstate com¬ 
merce or the sale in interstate commerce of such gas for resale. 

Moreover, Petitioner’s assumption that the provisions of the 
Natural Gas Act apply only where the Commission is given rate 
jurisdiction totally ignores Section 6, dealing with ascertain¬ 
ment of cost of property; Section S, concerning accounts, rec¬ 
ords, and memoranda; Section 9, conferring upon the Commis¬ 
sion certain authority regarding rates of depreciation; and Sec¬ 
tion 10, authorizing the Commission to require periodic and spe- 
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cial reports. Admittedly, those provisions do aid in regulation 
of rates. 

But in addition, they implement the Congressional purpose 
to eliminate inflationary write-ups, and to enforce proper ac¬ 
counting practices. Section 1 (a) of the Natural Gas Act 
states that reports of the Federal Trade Commission, made 
pursuant to Senate Resolution S3 (70th Cong., 1st Sess.), dis¬ 
closed the necessity for the regulation in the public interest 
provided by the Act. Those reports show that inflation of 
assets, watering of stock, and misrepresentation of financial 
conditions among some natural-gas companies were specific 
evils in the industry. See Sen. Doc. 92, Part 84-A, pp. 615- 
616 (70th Cong., 1st Sess.); id., Part 83, pp. 567-568; see also 
Hearing before the House Committee on Interstate and Foreign 
Commerce on H. R. 4008, pp. 115-116 (75th Cong., 1st Sess.) 

In fact, the legislative history also shows that, in 1935, the 
investment accounts of Petitioner reflected write-ups amount¬ 
ing to $15,454,511.65. See “Report on an Examination of 
Accounts and Records of The East Ohio Gas Company” (Sen. 
Doc. 92, Part 83, p. 1695, et seq., 70th Cong., 1st Sess.). See 
also testimony of Federal Trade Commission accountant ex¬ 
aminer (id., commencing at p. 630). 

Petitioner argues, however, that the State of Ohio exercises 
certain accounting authority over its operations. In the first 
place, the Federal Power Commission has affirmatively indi¬ 
cated that its finding that Petitioner is a “natural-gas company” 
will not interfere with the exercise of the State’s jurisdiction 
over Petitioner (Jt. App. 179-180). In the second place, super- 
sedure of authority of the State of Ohio is nowhere suggested. 
In any event, it is not material whether a local commission has 
certain regulatory power over a company subject to regulation 
under the Natural Gas Act. As the Supreme Court said in 
Connecticut Light & Power Co. v. Federal Power Commission, 
324, 515, 533, regarding Commission jurisdiction under the 
similar provisions of the Federal Power Act: 

* * * once a company is properly found to be a “pub¬ 
lic utility” under the Act the fact that a local commission • 
may also have regulatory power does not preclude exer- 
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cise of the Commission’s functions. Cf. Northwestern 
Electric Co. v. Federal Power Commission, 321 U. S. 
119. 

In addition to the foregoing, the accounting provisions of 
the Act serve still other purposes. For example, accounting 
data are obviously useful to the Commission in its administra¬ 
tion of the provisions of Section 7, dealing with extension of 
facilities and abandonment of service. So also as to enforce¬ 
ment of compliance with Section 12 making unlawful certain 
security dealing by officials of “natural-gas companies.” Like¬ 
wise, such accounting data enable the Commission to discharge 
more fully its statutory duty of submitting reports to Congress 
required by Sections 11 (b) and 14 (a). 

From what has been said, it clearly follows that the provisions 
of the Natural Gas Act and its legislative history both deny the 
validity of Petitioner’s assumption that the Act’s provisions ap¬ 
ply only where a company engages in making sales for resale in 
interstate commerce. And the foregoing discussion pointedly 
answers Petitioner’s query as to the scope of public interest in 
Commission regulation of East Ohio. For the Act’s provisions 
not only afford protection for consumers of the natural gas 
transported in interstate commerce by East Ohio, but also they 
look to the interests of investors and the public as well. This 
is abundantly demonstrated by Commission orders eliminating 
inflationary wTite-ups, such as the order involved in North¬ 
western Electric Co. v. Federal Power Commission, 321 U. S. 
119. As the Supreme Court there pointed out, the Commission 
found that disposition of the write-up involved- was “in the 
interest of consumers, investors, and the public” (p. 121). Sig¬ 
nificantly, that case presented “only a question of proper ac¬ 
counting” (p. 123). And the Commission was there acting 
under authority of Section 301 (a) of the Federal Power Act 
which is substantially identical with Section 8 of the Natural 
Gas Act. 

In view of that substantial identity, significance attaches to 
the following statement made during debate on the floor of the 
House by Representative Cole, a member of the House Com- 
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mittee sponsoring the bill which became the Federal Power Act 
(79 Cong. Rec., 74th Cong., 1st Sess., p. 10384): 

A uniform system of accounting is established, and be¬ 
cause of the demand therefor and the admission on the 
part of most everyone that such is advisable, the pro¬ 
visions therefor will very likely be required of companies 
now subject to State regulations because of a small frac¬ 
tion of their business being under the Federal Com¬ 
mission. 

In addition to providing support for the Commission’s inter¬ 
pretation of the language of the Act, the legislative history 
repeatedly points to East Ohio as one of the companies over 
which Congress intended regulation. 

In the first place, the case of East Ohio Gas Co. v. Tax Com¬ 
mission, 283 U. S. 465, was used a number of times to illustrate 
the gap in state regulation of transportation sought to be 
plugged by the proposed Natural Gas Act. During hearings 
on H. R. 11662 before a Subcommittee of the House Committee 
on Interstate and Foreign Commerce (74th Cong., 2d Sess.) 
Mr. Dozier A. De Vane, Solicitor for the Federal Power Com¬ 
mission, presented a brief in support of the constitutionality of 
the proposed regulation. He cited the East Ohio case in several 
places (Hearings, pp. 14, 16, 17). And immediately following 
a detailed discussion of the Supreme Court’s opinion in that 
case, he said (Hearings, p. 16): 

Thus, the power of Congress to regulate the interstate 
transportation and wholesale sale of natural gas has been 
fully recognized by the Supreme Court of the United 
States. This power is not in conflict with any authority 
resident in the States, but, on the contrary, augments 
that power. The States cannot control the wholesale 
rates extracted for natural gas thus transported, nor may 
they regulate any other of the phases of the interstate 
transportation. Moreover, the regulation of retail rates 
and matters incident to local distribution have been ex¬ 
clusively reserved by H. R. 11662 to the States. 


32 


Furthermore, Section 1 (a) of the Natural Gas Act indicates 
the statute’s genesis in reports of the Federal Trade Commis¬ 
sion pursuant to Senate Resolution 83 (70th Cong., 1st Sess.). 
In the Final Report, Petitioner is described as a “typical natural 
gas transmission” company (Sen. Doc. 92, Part 84^A, pp. 558, 
560). Its pipe lines from the Ohio River to Cleveland are re¬ 
ferred to as “important transmission pipe lines” {id., p. 560). 
Nor were such descriptions at variance with practice in the 
industry. As previously pointed out, the Natural Gas Industry 
submitted a brief to the House Committee on Interstate and 
Foreign Commerce holding hearings on H. R. 5423, explicitly 
recognizing that local distribution, as distinguished from trans¬ 
portation, does not commence until after town-border regulat¬ 
ing stations are reached {supra, footnote 9). 

Finally, the Commission pointed to a most significant portion 
of the legislative history in its Opinion No. 158 in this proceed¬ 
ing, when it said (Jt. App. 175-176): 

* * * the legislative history of the Natural Gas 
Act reveals an unsuccessful attempt to have included in 
a predecessor bill (H. R. 5423, 74th Cong., 1st Sess.) 
amendments which would exempt companies of the type 
represented by the very company here involved, East 
Ohio. For example, one of these proposed amendments, 
that to Section 301 (c) of H. R. 5423, read: 

“* * * Provided, however, That after delivery of 

said gas to a distributing company for distribution to 
local consumers, * * * any transmission to such 
consumers shall be deemed to be intrastate commerce, 
or in local distribution not subject to the jurisdiction of 
the Commission” (Hearings on H. R. 5423, 74th Cong., 
1st Sess., p. 1668). 

The proponent of the amendment, counsel for the 
National Association of Railroad and Utilities Commis- 
! sioners, said that it was “drawn in the light of the de¬ 
cision of the United States Supreme Court in East Ohio 
Gas Co. v. Tax Commission, 283 U. S. 465, 470” {lb. p. 


1695).* It is highly significant that no such amend¬ 
ment, and no provision paralleling it in form or sub¬ 
stance, is to be found in the Natural Gas Act as finally 
enacted. 

•The effect of that decision in deciding our jurisdiction over 
East Ohio was dealt with in Re The East Ohio Gas Company, 
Docket No. G-458, 4 F. P. C. 15,19; sec also. Re The East Ohio Gas 
Company, Docket No. G-115,1 F. P. C. 5S6, 591. 

Unlike many legislative histories, therefore, the foregoing 
sequence is impressed with unusual clarity. Not only is there 
abundant support for the Commission’s interpretation of the 
Act, but also there is a portrayal of Congressional intent to 
regulate companies of the type exemplified by this very 
Petitioner. 

II 

The orders involved do not exceed either statutory or 
constitutional limitations 

Petitioner says that, assuming East Ohio to be technically a 
“natural-gas company,” the Commission’s orders involved here 
are invalid since they do not comply with limitations which 
Petitioner claims to find in the Natural Gas Act, and since they 
are alleged to exceed limitations imposed by the Constitution 
of the United States. 

A. The orders involved do not exceed limitations in the Natural Gas Act 

The order under review (Jt. App. 180), as amended on De¬ 
cember 30, 1947 (Jt. App. 195-196), requires that Petitioner 
comply with Commission Orders Nos. 63, 69, 69-A, 73, 80, 86, 
100 and 113 (Jt. App. 69-88). These are the Commission’s 
general accounting orders requiring installation of the uniform 
system of accounts, reclassification and original cost determina¬ 
tion, and annual and statistical reports. Among the sections 
of the Natural Gas Act, pursuant to which they were issued, 
those orders mentioned particularly Sections 8 (a), 10 (a), and 
16. 

Petitioner contends that, so far as the orders concern East 
Ohio, they have relevance only to local distribution of nat- 
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ural gas, and since “local distribution” is excluded by the “but” 
clause of Section 1 (b), they are not necessary or appropriate 
in the administration of the Act. 

It has been previously shown in this brief, however, that Pe¬ 
titioner is engaged in the transportation of natural gas in inter¬ 
state commerce within the meaning of the Act, and that it is a 
“natural-gas company.” As such, it is subject to the accounting 
provisions of the Act. It has also been shown that accounting 
regulation of “natural-gas companies” serves the interest of 
consumers, investors and the public. And while the orders here 
serve that broad purpose, it is clear that they constitute regu¬ 
lation of a company, legally authorized by the fact that it is en¬ 
gaged in “transportation of natural gas in interstate commerce.” 
These orders thus fall within the jurisdiction affirmatively con¬ 
ferred by Section 1 (b). They are not removed from that cate¬ 
gory by the fact that the gas which Petitioner transports in 
interstate commerce is destined for “local distribution.” 

Nor do the words of the other sections of the Act impose 
limitations prohibiting the orders here concerned. For ex¬ 
ample, Section 8 (a) gives the Commission general accounting 
authority and authorizes it to “prescribe a system of accounts 
to be kept by * # * natural-gas companies.” It also re¬ 
quires every “natural-gas company” to keep such accounts and 
other records “as the Commission may by rules and regulations 
prescribe as necessary and appropriate for purposes of the ad¬ 
ministration of this act.” One of those purposes is regulation 
of companies engaged in transportation in interstate commerce. 
Furthermore, the language of that section does not suggest that 
its application is limited to any particular facilities of the 
“natural-gas company.” In fact, quite the contrary was clearly 
intended by Congress. For Section 8 of the Natural Gas Act 
was derived from Section 301 of the Federal Power Act. And 
Senate Report No. 621 (74th Cong., 1st Sess.) to accompany 
S. 2796, which became the Federal Power Act, emphasized that 
accounting requirements extended to the “entire business” of 
the company, saying (p. 53): 

Section 301 requires every licensee and every public 
utility subject to the act to keep its accounts in the 
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manner prescribed by the Commission; it thus takes 
a long step in the direction of the uniform accounting 
which is so essential in the electric industry. The au¬ 
thority of the Commission over the accounts of com¬ 
panies under its jurisdiction extends to the entire busi¬ 
ness of such companies, but there is an express provision 
that nothing in the act shall relieve any company from 
keeping such accounts as it is required to keep by a 
State commission or by any requirement of the State 
law. 12 

Likewise, Section 10 (a) requires every “natural-gas com¬ 
pany” to file with the Commission such annual and other 
periodic or special reports as the Commission may by rules, 
regulations, or orders “prescribe as necessary or appropriate to 
assist the Commission in the proper administration” of the 
Act. Similarly, Section 16 authorizes the Commission to issue 
orders, rules and regulations “necessary or appropriate to carry 
out the provisions of this act.” 

Moreover, the orders involved do not infringe upon any limi¬ 
tation in Sections 5 (b) or 6 (b), in which the proceeding had its 
inception. Thus, there is no language in Section 5 (b) to 
suggest that it was not intended to apply to Petitioner. In 
fact, that section was expressly designed to apply in the case 
of a “natural-gas company” where the Commission has no au¬ 
thority over rates, just as in case of Petitioner. Section 6 (b) 
furnishes proof that the Congress intended the accounting 
provisions to cover the entire property of a “natural-gas com¬ 
pany” in its requirement that: 

Every natural-gas company upon request shall file 
with the Commission an inventory of all or any part of 
its property and a statement of the original cost thereof, 
and shall keep the Commission informed regarding the 
cost of all additions, betterments, extensions, and new 
construction. 

In addition, the legislative history of this section shows that its 
inclusiveness was the subject of scrutiny and objection, but 

“ See also quoted remarks of Representative Cole, supra, pp. 30-3L 
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nevertheless remained unchanged. Mr. Milo R. Maltbie, 
Chairman of the Public Service Commission of New York, 
testifying before the House Committee on Interstate and 
Foreign Commerce during hearings on H. R. 4008 (75th Cong., 
1st Sess.), and pointing out that Section 7 (b) of the Act was 
confined to “facilities subject to the jurisdiction of the 
Commission,* said (pp. 110-111): 

But, in sections 6 (a), 6 (b), and (7) (a), there is no 
such limitation, and unless that is read in by inference, 
which is stretching it a good deal, unless that limitation 
i were read into those sections, there is in those sections a 
i conference of authority on the Federal Power Commis¬ 
sion over intrastate business and intrastate facilities. 

Upon request of the Committee, Mr. Maltbie later submitted a 
number of proposed amendments, including one which would 
have added after the words “all or any part of its property” in 
Section 6 (b), the words “used and useful in whole or in part in 
interstate commerce.” (Hearings, p. 147.) Significantly, no 
such limitation was added to Section 6 (b). 

As a matter of fact, it has been uniformly held, under sub¬ 
stantially similar provisions of the Interstate Commerce Act 
and the Federal Power Act, that the accounting jurisdiction is 
plenary and not limited to interstate operations or facilities, 
but extends to the utility’s entire business. Interstate Corny 
merce Commission v. Goodrich Transit Co., 224 U. S. 194, 211; 
Kansas City Southern Ry. Co. v. United States, 231 U. S. 423, 
445, 449; Re Northwestern Electric Company, 2 F. P. C. 327, 
331, affirmed 125 F. 2d 882 and 134 F. 2d 740, affirmed 321 U. S. 
119. Compare Norfolk & Western Ry. Co. v. United States, 
287 U. S. 134. 

Indeed, in the Northwestern case, the United States Supreme 
Court summarized the situation by saying (p. 122): 

The Commission’s power to prescribe a uniform sys¬ 
tem of accounting and to require Northwestern to keep 
accounts accordingly is not open to doubt. 

The Court then added that the Commission’s order was justi¬ 
fied by the Federal Power Act, the relevant provisions of which 
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were within the legislative power, pointing out that, “The case 
presents only a question of proper accounting” (p. 123). 

From the foregoing, it follows that there can be no question 
that the orders here carry out the purpose of Congress expressed 
in the Natural Gas Act and do not exceed any limitations 
therein. 

B. The orders involved do not exceed constitutional limitations 

Petitioner argues that, so far as the orders here apply to East 
Ohio, they are “useful, if at all, only in the local regulation of 
intrastate commerce” (Pet. Br. 40). For that reason, Peti¬ 
tioner claims that they exceed the limits of Article I, Section 
VIII of the Constitution and the Tenth Amendment. Article I, 
Section VIII, provides for the commerce authority of Congress, 
and the Tenth Amendment relates to the reserved powers of 
the states. 

It has already been established that the orders involved con¬ 
stitute regulation of a company engaged in transportation in 
interstate commerce. Similarly, it has been shown that ac¬ 
counting orders, and the provisions of the Act upon which they 
depend, are designed to insure uniform, sound accounting prac¬ 
tices, thus serving interests of consumers, investors, and the 
public. All that Petitioner is required to do is to comply with 
the Commission’s accounting orders applicable generally to 
“natural-gas companies.” 

The groundless nature of Petitioner’s contention is abun¬ 
dantly demonstrated by Northwestern Electric Company v. 
Federal Power Commission, 321U. S. 119. With respect to the 
Commission’s order involved in that case, far more drastic than 
the orders under scrutiny here, the Supreme Court said (p. 
123): 

The only inquiries now open are whether the order as 
to the disposition of the $3,500,000 item appearing in 
Account 107 goes beyond the Commission’s statutory 
mandate or constitutional limitations. We hold that it 
does neither. 

The Court further added that, “The Commission’s order does 
not violate the reserved rights of the states under the Tenth 
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Amendment” (p. 125). See also Interstate Commerce Commis¬ 
sion v. Goodrich Transit Company, 224 U. S. 194, 211; Cali¬ 
fornia Oregon Power Co. v. Federal Power Commission, 150 F. 
2d 25, cert. den. 326 U. S. 7S1; Pacific Power & Light Co. v. Fed¬ 
eral Power Commission, 141 F. 2d 602. 

Another contention by Petitioner is that the orders violate 
the Fourth Amendment of the Constitution, forbidding unrea¬ 
sonable searches and seizures, and the due process clause of the 
Fifth Amendment. To what has already been said in this brief, 
nothing need be added with respect to the claim of unreasonable 
search and seizure. For example, the discussion of the North¬ 
western case demonstrated the lack of substance in such a claim. 

Petitioner’s claim of violation of the due process clause rests 
in part upon its assumption that East Ohio’s cost of compli¬ 
ance with the Commission s orders would be between $1,500,- 
000 and $2,000,000, and further upon its unsupported con¬ 
clusion that cost of compliance with the orders would be un¬ 
reasonable. The claimed cost was the “general estimate” of 
Petitioner’s president, unaccompanied by any details which 
would lend it credibility (Jt. App. 25). In its Opinion No. 158, 
the Commission found that “* * * the unsupported esti¬ 

mate of cost of reclassification and original cost studies is not 
convincing, for our experience with other companies with 
greater property investment indicates that this estimate is 
considerably exaggerated” (Jt. App. 179). Determination of 
such matters rests with the Commission. Labor Board v. Link- 
Belt Co., 311 U. S. 5S4, 597. And Petitioner has not alleged 
that the Commission’s finding is unsupported by substantial 
evidence. In any event, nothing in the record suggests that 
actual cost of compliance would be excessive or unreasonable. 
On the contrary, the Commission said, in its Opinion No. 158, 
“* * * that effective regulation in the public interest pro¬ 

vided for by Congress, the objective of the orders, is justifica¬ 
tion for legitimate cost of compliance” (Jt. App. 179). Here, 
as in the Northwestern case, the orders are a part of the pro¬ 
vision for proper accounting, authorized by the statute. Hence, 
the expense of compliance is no more than one of the costs of 
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legitimate governmental regulation which Petitioner must 
bear. Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 
51; Petroleum Exploration, Inc. v. Public Service Commission, 
304 U. S. 209, 221-222; Bradley Lumber Co. v. National Labor 
Relations Board, 84 F. 2d 97,100, cert. den. 299 U. S. 559. See 
also Natural Gas Pipe Line Co. v. Slattery, 302 U. S. 300. 

Still another constitutional point is raised by Petitioner. 
At pages 33-35 of its brief, it is asserted that East Ohio has 
never voluntarily assumed any interstate public utility obliga¬ 
tions. Hence, it is claimed, if it be held a “natural-gas com¬ 
pany,” the Act would be given an unconstitutional construc¬ 
tion since the Commission would be empowered to require it 
to undertake such obligations, for example, by ordering it to 
establish physical connection of transportation facilities and 
sell natural gas to others, as provided for in Section 7 of the 
Act. 

This very aspect of the Natural Gas Act was brought out 
in its legislative history. As already mentioned, Mr. De Vane, 
Solicitor for the Federal Power Commission, submitted a brief 
in support of the constitutionality of the proposed legislation 
to the Subcommittee of the House Committee on Interstate 
and Foreign Commerce, during hearings on H. R. 11662 (74th 
Cong., 2d Sess.). Coupled with a detailed analysis of the sup¬ 
porting cases, that brief contained the following statement 
(Hearings, p. 23): 

Prior sections of this brief have established beyond 
question, the power of the Congress to regulate the 
transportation of natural gas in interstate commerce and 
companies engaged in such transportation. Many of 
the companies subjected to regulation by this bill render 
no direct service to the public. It may be suggested, 
therefore, that to attempt to bring such companies un¬ 
der Federal regulation is a violation of the due-process 
clause of the fifth amendment. The cases clearly show 
that there is no substance to the contention. 

Moreover, arguments similar to this last objection of Peti¬ 
tioner were considered and rejected in Natural Gas Pipe Line 
Co. v. Federal Power Commission, 120 F. 2d 625, 629-631, and 
by the Supreme Court in Federal Power Commission v. Natural 
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Gas Pipe Line Co., 315 U. S. 575, 582-583. Likewise, an argu¬ 
ment paralleling Petitioner’s was rejected in Champlin Refining 
Co. v. United States, 329 U. S. 29 where the relevant circum¬ 
stances were much the same as here, the Supreme Court saying 
(pp. 34r-35): 

Appellant further contends that, as so construed, the 
Act exceeds the commerce power of Congress and vio- 
! lates the due process clause of the Fifth Amendment 
because, it is argued, this interpretation converts a pri¬ 
vate pipe line into a public utility and requires a private 
carrier to become a common carrier. But our conclu¬ 
sion rests on no such basis and affords no such implica¬ 
tion. The power of Congress to regulate interstate 
commerce is not dependent on the technical common 
carrier status but is quite as extensive over a private 
carrier. This power has yet been invoked only to the 
extent of requiring Champlin to furnish certain infor- 
1 mation as to facilities being used in interstate marketing 
of its products. The commerce power is adequate to 
support this requirement whether appellant be con¬ 
sidered a private carrier or a common carrier. 

From what has been said, it follows that the orders of the 
Commission are authorized by the Natural Gas Act and that 
they do not exceed any limitations of the Constitution. 

CONCLUSION 

The Co mmis sion’s order under review should accordingly 
be affirmed. 

Respectfully submitted. 

Bradford Ross, 

General Counsel, 
William S. Tarver, 

Assistant General Counsel, 

Louis W. McKern an, 

Bernard A. Foster, Jr., 
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APPENDIX 

A. Natural Gas Act, As Amended 

The pertinent provisions of the Natural Gas Act of June 21, 
1938, ch. 556, 52 Stat. 821, as amended by the Act of February 
7, 1942, 56 Stat. 83 (15 U. S. C., § 717 et seq.), are.as follows: 

***** 


NECESSITY FOR REGULATION OF NATURAL-GAS COMPANIES 

Section 1 . (a) As disclosed in reports of the Federal Trade 
Commission made pursuant to Senate Resolution 83 (Seven¬ 
tieth Congress, first session) and other reports made pursuant 
to the authority of Congress, it is hereby declared that the busi¬ 
ness of transporting and selling natural gas for ultimate distri¬ 
bution to the public is affected with a public interest, and that 
Federal regulation in matters relating to the transporation of 
natural gas and the sale thereof in interstate and foreign com¬ 
merce is necessary in the public interest. 

(b) The provisions of this act shall apply to the transporta¬ 
tion of natural gas in interstate commerce, to the sale in 
interstate commerce of natural gas for resale for ultimate public 
consumption for domestic, commercial, industrial, or any other 
use, and to natural-gas companies engaged in such transporta¬ 
tion or sale, but shall not apply to any other transportation or 
sale of natural gas or to the local distribution of natural gas 
or to the facilities used for such distribution or to the produc¬ 
tion or gathering of natural gas. 

Sec. 2. When used in this act, unless the context otherwise 
requires— 

***** 

(6) “Natural-gas company” means a person engaged in the 
transportation of natural gas in interstate commerce, or the sale 
in interstate commerce of such gas for resale. 


( 41 ) 
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FIXING RATES AND CHARGES,* DETERMINATION OF COST OF 
PRODUCTION OR TRANSPORTATION 

Sec. 5. 

***** 

(b) The Commission upon its own motion, or upon the 
request of any State commission, whenever it can do so with¬ 
out prejudice to the efficient and proper conduct of its affairs, 
may investigate and determine the cost of the production or 
transportation of natural gas by a natural-gas company in cases 
where the Commission has no authority to establish a rate 
governing the transportation or sale of such natural gas. 

ASCERTAINMENT OF COST OF PROPERTY 

Sec. 6. 

***** 

(b ) Every natural-gas company upon request shall file>with 
the Commission an inventory of all or any part of its property 
and a statement of the original cost thereof, and shall keep the 
Commission informed regarding the cost of all additions, bet¬ 
terments, extensions, and new* construction. 

EXTENSION OF FACILITIES; ABANDONMENT OF SERVICE 

Sec. 7. (a) Whenever the Commission, after notice and op¬ 
portunity for hearing, finds such action necessary or desirable 
in the public interest, it may by order direct a natural-gas com¬ 
pany to extend or improve its transportation facilities, to estab¬ 
lish physical connection of its transportation facilities with the 
facilities of, and sell natural gas to, any person or municipality 
engaged or legally authorized to engage in the local distribution 
of natural or artificial gas to the public, and for such purpose 
to extend its transportation facilities to communities imme¬ 
diately adjacent to such facilities or to territory served by such 
natural-gas company, if the Commission finds that no undue 
burden will be placed upon such natural-gas company thereby: 
Provided, That the Commission shall have no authority to 
compel the enlargement of transportation facilities for such 
purposes, or to compel such natural-gas company to establish 


physical connection or sell natural gas when to do so would 
impair its ability to render adequate service to its customers. 

(b) No natural-gas company shall abandon all or any por¬ 
tion of its facilities subject to the jurisdiction of the Commis¬ 
sion, or any service rendered by means of such facilities, without 
the permission and approval of the Commission first had and 
obtained, after due hearing, and a finding by the Commission 
that the available supply of natural gas is depleted to the extent 
that the continuance of service is unwarranted, or that the 
present or future public convenience or necessity permit such 
abandonment. 

(c) No natural-gas company or person which will be a nat¬ 
ural-gas company upon completion of any proposed construc¬ 
tion or extension shall engage in the transportation or sale of 
natural gas, subject to the jurisdiction of the Commission, or 
undertake the construction or extension of any facilities there¬ 
for, or acquire or operate any such facilities or extensions 
thereof, unless there is in force with respect to such natural-gas 
company a certificate of public convenience and necessity is¬ 
sued by the Commission authorizing such acts or operations: 
Provided, however, That if any such natural-gas company or 
predecessor in interest was bona fide engaged in transportation 
or sale of natural gas, subject to the jurisdiction of the Commis¬ 
sion, on the effective date of this amendatory Act, over the 
route or routes or within the area for which application is made 
and has so operated since that time, the Commission shall issue 
such certificate without requiring further proof that public con¬ 
venience and necessity will be served by such operation, and 
without further proceedings, if application for such certificate 
is made to the Commission within ninety days after the effective 
date of this amendatory Act. Pending the determination of 
any such application, the continuance of such operation shall 
be lawful. 

In all other cases the Commission shall set the matter for 
hearing and shall give such reasonable notice of the hearing 
thereon to all interested persons as in its judgment may be 
necessary under rules and regulations to be prescribed by the 
Commission; and the application shall be decided in accordance 
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with the procedure provided in subsection (e) of this section 
and such certificate shall be issued or denied accordingly: Pro¬ 
vided, however, That the Commission may issue a temporary 
certificate in cases of emergency, to assure maintenance of ade¬ 
quate service or to serve particular customers., without notice 
or hearing, pending the determination of an application for a 
certificate, and may by regulation exempt from the require¬ 
ments of this section temporary acts or operations for which 
the issuance of a certificate will not be required in the public 
interest (Sec. 7 (c) as amended on February 7,1942). 

***** 


ACCOUNTS. RECORDS, AND MEMORANDA 

Sec. 8 . (a) Every natural-gas company shall make, keep, 
and preserve for such periods, such accounts, records of cost¬ 
accounting procedures, correspondence, memoranda, papers, 
books, and other records as the Commission may by rules and 
regulations prescribe as necessary or appropriate for purposes 
of the administration of this act: Provided, however, That 
nothing in this act shall relieve any such natural-gas company 
from keeping any accounts, memoranda, or records wdiich such 
natural-gas company may be required to keep by or under au¬ 
thority of the laws of any State. The Commission may pre¬ 
scribe a system of accounts to be kept by such natural-gas com¬ 
panies, and may classify such natural-gas companies and pre¬ 
scribe a system of accounts for each class. The Commission, 
after notice and opportunity for hearing, may determine by 
order the accounts in which particular outlays or receipts shall 
be entered, charged or credited. The burden of proof to justify 
every accounting entry questioned by the Commission shall be 
on the person making, authorizing, or requiring such entry, and 
the Commission may suspend a charge or credit pending sub¬ 
mission of satisfactory proof in support thereof. 

(b) The Commission shall at all times have access to and the 
right to inspect and examine all accounts, records, and memo¬ 
randa of natural-gas companies; and it shall be the duty of such 
natural-gas companies to furnish to the Commission, within 
such reasonable time as the Commission may order, any infor- 
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mation with respect thereto which the Commission may by 
order require, including copies of maps, contracts, reports of 
engineers, and other data," records, and papers, and to grant to 
all agents of the Commission free access to its property and its 
accounts, records, and memoranda when requested so to do. 
No member, officer, or employee of the Commission shall 
divulge any fact or information which may come to his knowl¬ 
edge during the course of examination of books, records, data, 
or accounts, except insofar as he may be directed by the Com¬ 
mission or by a court. 

(c) The books, accounts, memoranda, and records of any 
person who controls directly or indirectly a natural-gas company 
subject to the jurisdiction of the Commission and of any other 
company controlled by such person, insofar as they relate to 
transactions with or the business of such natural-gas company, 
shall be subject to examination on the order of the Commission. 

RATES OF DEPRECIATION 

Sec. 9. (a) The Commission may, after hearing, require nat¬ 
ural-gas companies to carry proper and adequate depreciation 
and amortization accounts in accordance with such rules, regu¬ 
lations, and forms of account as the Commission may prescribe. 
The Commission may from time to time ascertain and deter¬ 
mine, and by order fix, the proper and adequate rates of depre¬ 
ciation and amortization of the several classes of property of 
each natural-gas company used or useful in the production, 
transportation, or sale of natural gas. Each natural-gas com¬ 
pany shall conform its depreciation and amortization accounts 
to the rates so ascertained, determined, and fixed. No natural- 
gas company subject to the jurisdiction of the Commission shall 
charge to operating expenses any depreciation or amortization 
charges on classes of property other than those prescribed by 
the Commission, or charge with respect to any class of prop¬ 
erty a percentage of depreciation or amortization other than 
that prescribed therefor by the Commission. No such natural- 
gas company shall in any case include in any form under its op¬ 
erating or other expenses any depreciation, amortization, or 
other charge or expenditure included elsewhere as a deprecia- 
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tion or amortization charge or otherwise under its operating 
or other expenses. Nothing in this section shall limit the power 
of a State commission to determine in the exercise of its juris¬ 
diction. with respect to any natural-gas company, the percentage 
rates of depreciation or amortization to be allowed, as to any 
class of property of such natural-gas company, or the composite 
depreciation or amortization rate, for the purpose of determin¬ 
ing rates or charges. 

(b) The Commission, before prescribing any rules or re¬ 
quirements as to accounts, records, or memoranda, or as to de¬ 
preciation or amortization rates, shall notify each State com¬ 
mission having jurisdiction with respect to any natural-gas 
company involved and shall give reasonable opportunity to each 
such commission to present its views and shall receive and 
consider such views and recommendations. 

PERIODIC AND SPECIAL REPORTS 

Sec. 10. (a) Every natural-gas company shall file wdth the 
Commission such annual and other periodic or special reports 
as the Commission may by rules and regulations or order pre¬ 
scribe as necessary or appropriate to assist the Commission in 
the proper administration of this act. The Commission may 
prescribe the manner and form in which such reports shall be 
made, and require from such natural-gas companies specific 
answers to all questions upon which the Commission may need 
information. The Commission may require that such reports 
shall include*among other things, full information as to assets 
and liabilities, capitalization, investment and reduction thereof, 
gross receipts, interest due and paid, depreciation, amortiza¬ 
tion, and other reserves, cost of facilities, cost of maintenance 
and operation of facilities for the production, transportation, 
or sale of natural gas, cost of renewal and replacement of such 
facilities, transportation, delivery, use, and sale of natural gas. 
The Commission may require any such natural-gas company 
to make adequate provision for currently determining such 
costs and other facts. Such reports shall be made under oath 
unless the Commission otherwise specifies. 

(b) It shall be unlawful for any natural-gas company will¬ 
fully to hinder, delay, or obstruct the making, filing, or keeping 


of any information, document, report, memorandum, record, or 
account required to be made, filed, or kept under this act or 
any rule, regulation, or order thereunder. 

STATE COMPACTS; REPORTS ON 

Sec. 11. 

***** 

(b) It shall be the duty of the Commission to assemble and 
keep current pertinent information relative to the effect and 
operation of any compact between two or more States hereto¬ 
fore or hereafter approved by the Congress, to make such in¬ 
formation public, and to report to the Congress, from time to 
time, the information so obtained, together with such recom¬ 
mendations as may appear to be appropriate or necessary to 
promote the purposes of such compact. 

***** 

OFFICIALS DEALING IN SECURITIES 

Sec. 12. It shall be unlawful for any officer or director of 
any natural-gas company to receive for his own benefit, directly 
or indirectly, any money or thing of value in respect to the 
negotiation, hypothecation, or sale by such natural-gas com¬ 
pany of any security issued, or to be issued, by such natural- 
gas company, or to share in any of the proceeds thereof, or to 
participate in the making or paying of any dividends, other 
than liquidating dividends, of such natural-gas company from 
any funds properly included in capital account. 

***** 


INVESTIGATIONS BY COMMISSION,* ATTENDANCE OF WITNESSES; 

DEPOSITIONS 

Sec. 14. (a) The Commission may investigate any facts, 
conditions, practices, or matters which it may find necessary 
or proper in order to determine whether any person has violated 
or is about to violate any provision of this act or any rule, 
regulation, or order thereunder, or to aid in the enforcement 
of the provisions of this act or in prescribing rules or regula¬ 
tions thereunder, or in obtaining information to serve as a basis 
for recommending further legislation to the Congress. The 
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Commission may permit any person to file with it a statement 
in writing, under oath or otherwise, as it shall determine, as to 
any or all facts and circumstances concerning a matter which 
may be the subject of investigation. The Commission, in its 
discretion, may publish in the manner authorized by section 
312 of the Federal Power Act, and make available to State 
commissions and municipalities, information concerning any 
such matter. 


ADMINISTRATIVE POWERS OF COMMISSION; RULES, REGULATIONS, 

AND ORDERS 

Sec. 16. The Commission shall have power to perform any 
and all acts, and to prescribe, issue, make, amend, and rescind 
such orders, rules, and regulations as it may find necessary or 
appropriate to carry out the provisions of this act. Among 
other things, such rules and regulations may define account¬ 
ing, technical, and trade terms used in this act; and may 
prescribe the form or forms of all statements, declarations, 
applications, and reports to be filed with the Commission, the 
information which they shall contain, and the time within 
which they shall be filed. Unless a different date is specified 
therein, rules and regulations of the Commission shall be effec¬ 
tive thirty days after publication in the manner which the Com¬ 
mission shall prescribe. Orders of the Commission shall be 
effective on the date and in the manner which the Commission 
shall prescribe. For the purposes of its rules and regulations, 
the Commission may classify persons and matters within its 
jurisdiction and prescribe different requirements for different 
classes of persons or matters. All rules and regulations of the 
Commission shall be filed with its secretaly and shall be kept 
open in convenient form for public inspection and examination 
during reasonable business hours. 


Sec. 19. 

« 


REHEARINGS; COURT REVIEW OF ORDERS 
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(b) Any party to a proceeding under this act aggrieved by 
an order issued by the Commission in such proceeding may 
obtain a review of such order in the circuit court of appeals of 
the United States for any circuit wherein the natural-gas com¬ 
pany to which the order relates is located or has its principal 
place of business, or in the United States Court of Appeals for 
the District of Columbia, by filing in such court, within sixty 
days after the order of the Commission upon the application 
for rehearing, a written petition praying that the order of the 
Commission be modified or set aside in whole or in part. A 
copy of such petition shall forthwith be served upon any mem¬ 
ber of the Commission and thereupon the Commission shall 
certify and file with the court a transcript of the record upon 
which the order complained of was entered. Upon the filing 
of such transcript such court shall have exclusive jurisdiction 
to affirm, modify, or set aside such order in whole or in part. 
No objection to the order of the Commission shall be considered 
by the court unless such objection shall have been urged before 
the Commission in the application for rehearing unless there is 
reasonable ground for failure so to do. The finding of the Com¬ 
mission as to the facts, if supported by substantial evidence, 
shall be conclusive. If any party shall apply to the court for 
leave to adduce additional evidence, and shall show to the 
satisfaction of the court that such additional evidence is ma¬ 
terial and that there were reasonable grounds for failure to 
adduce such evidence in the proceedings before the Commis¬ 
sion, the court may order such additional evidence to be taken 
before the Commission and to be adduced upon the hearing 
in such manner and upon such terms and conditions as to the 
court may seem proper. The Commission may modify its 
findings as to the facts by reason of the additional evidence so 
taken, and it shall file with the court such modified or new 
findings, which if supported by substantial evidence, shall be 
conclusive, and its recommendation, if any, for the modification 
or setting aside of the original order. The judgment and de¬ 
cree of the court, affirming, modifying, or setting aside, in whole 
or in part, any such order of the Commission, shall be final, 
subject to review by the Supreme Court of the United States 
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upon certiorari or certification as provided in sections 239 and 
240 of the Judicial Code, as amended (U. S. C., title 28, secs. 
346 and 347). 

* * * ♦ * 

1 B. Constitution of the United States 

The pertinent provisions of the Constitution of the United 
States are as follows: 

ARTICLE I—SECTION S 

Section 8. The Congress shall have Power * 

To regulate Commerce with foreign Nations, and among 
the several States, and with the Indian Tribes; 

***** 

To make all Laws which shall be necessary and proper for car¬ 
rying into Execution the foregoing Powers, and all other Pow¬ 
ers vested by this Constitution in the Government of the United 
States, or in any Department or Officer thereof. 

AMENDMENT [iv] 

The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and partic¬ 
ularly describing the place to be searched, and the persons or 
things to be seized. 

***** 


AMENDMENT [v] 

No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a 
Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or pub¬ 
lic danger; nor shall any person be subject for the same offense 
to be twice put in jeopardy of life or limb; nor shall be com¬ 
pelled in any criminal case to be a witness against himself, 
nor be deprived of life, liberty, or property, without due proc- 
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ess of law; nor shall private property be taken for public use, 
without just compensation. 

• • « 1 t •» 


AMENDMENT [x] 

The powers not delegated to the United States by the Con¬ 
stitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people. 
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IN THE 

United States Court of Appeals 

District of Columbia. 

No. 9741. 


THE EAST OHIO GAS COMPANY, 
Petitioner, 

STATE OF OHIO, 

THE PUBLIC UTILITIES COMMISSION OF OHIO, 
Intervening Petitioners, 
vs. 

FEDERAL POWER COMMISSION, 
Respondent. 

REPLY BRIEF OF PETITIONER, 

THE EAST OHIO GAS COMPANY. 


"We reply to the Brief For Respondent using its cap¬ 
tions for convenient reference. 

‘ ‘ Counter-Statement Of The Case” 

(FPC B. 1-2) 

The FPC states here, and elsewhere says it is sig¬ 
nificant (FPC B. 24), that East Ohio’s petition for review 
“does not allege that any finding of fact by the Commis¬ 
sion is not supported by substantial evidence.” It then 
quotes a sentence from Section 19(b) of the Natural Gas 
Act which deals solely with the scope of review of this 
Court as if it set forth certain precise procedural language 
which must appear in a petition for review. East Ohio 
could hardly have been more detailed in specifying its ob¬ 
jections to the Commission’s findings and orders, particu¬ 
larly the Commission’s conclusions on the purpose and 
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function of East Ohio’s transmission lines. See Jt. App. 
3-7. In so doing East Ohio fully complied with the pro¬ 
cedural requirements of Section 19(b) and Section 38(a) 
of the Rules of this Court. 

This FPC approach to the problem of its jurisdiction 
is illuminating. From the very inception of this con¬ 
troversy the FPC has taken the very simple but erroneous 
position that since it is a fact, which East Ohio has never 
denied, that natural gas moves in interstate commerce 
through some of East Ohio’s pipe lines in Ohio, therefore 
it is also a “fact” that the FPC has jurisdiction over this 
whole great distribution company. This second “fact” 
East Ohio has always denied. The FPC error lies not in 
its finding of fact on gas movement but in its so-called 
“factual” conclusion therefrom. In reaching this conclu¬ 
sion the FPC has consistently ignored the many other facts 
which exist as to East Ohio’s operations and which are 
established by undisputed evidence in the record. See Jt. 
App. 3-6. It has ignored these other facts consistently 
because it has from the beginning proceeded on the errone¬ 
ous legal theory that if any natural gas distributing com¬ 
pany has any natural gas moving in interstate commerce 
in any of its pipe lines the entire company is subject to its 
jurisdiction. 

These errors of omission and conclusion are fully set 
forth in the petition for review. 

“Jurisdiction and Facts” 

(FPC B. 2-6) 

It will be observed here that under the heading “The 
Commission’s findings” of the “jurisdictional facts” there 
is not one word about East Ohio’s actual business—supply¬ 
ing gas at retail to over 550,000 consumers in 69 Ohio com¬ 
munities having an estimated population of over 2,000,000 
(Jt. App. 89, 14-16). All we have is data as to part of the 
mechanics and facilities used by East Ohio to accomplish 
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this local distribution as if these mechanics and these 
facilities were the outstanding characteristic of East Ohio’s 
business. 

Under “Admissions by petitioner” the FPC proceeds 
on the unstated assumption that East Ohio could volun¬ 
tarily admit the jurisdiction of the FPC. It is elementary 
that it could not do so directly if jurisdiction does not 
exist under the Natural Gas Act, and of course it can not 
do so indirectly by any choice of words in describing its 
operations. 

As to what these operations are there is no dispute. 
But again the FPC selects only what it wants for its de¬ 
scription of these operations. For example it not only 
disregards the essential nature of all East Ohio’s business 
but it disregards the testimony that all of the Ohio “trans¬ 
mission lines” are used for the purpose of local distribu¬ 
tion (Jt. App. 25-26) and that the function of all of East 
Ohio’s property, however classified on its books for ac¬ 
counting purposes, “is to distribute gas locally” (Jt. App. 
27). 

“Prior Proceedings” 

(FPC B. 6-9) 

The FPC reviews these proceedings “more fully” only 
to add three misstatements: 

1. East Ohio never ‘ ‘ sought exemption because it made 
no sales for resale in interstate commerce” (p. 8). That 
is a straw man the Commission set up and knocked down, 
as of course it could easily. 

2. East Ohio never claimed that “Congress intended, 
by the Natural Gas Act, only to regulate rates” (p. 8). It 
always has claimed and does here that Congress intended 
only to fill existing gaps in State regulation and not to 
supersede existing State regulation over local distributing 
companies like East Ohio, all of whose properties and 
operations are and for many years have been subject to 
detailed regulation by Ohio. 
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3. Finally it is asserted, for some undisclosed pur¬ 
pose, that East Ohio was entitled to a review of the various 
FPC certificate case orders under Section 19(b) of the 
Natural Gas Act. It was assuredly not “aggrieved” by 
having the FPC grant it certificates. And the Supreme 
Court has made it clear that bare determinations of status 
are not reviewable when the pinch of administrative action 
will be felt only upon further proceedings by the agency. 
Shannaha/n v. United States, 303 U. S. 596 (1938); Roch¬ 
ester Telephone Corporation v. United States, 307 U. S. 
125, 130 (1939). It was already judicially determined as 
between East Ohio and the FPC that an FPC finding that 
it was a “natural-gas company” under the Natural Gas 
Act could not be reviewed. East Ohio Gas Co. v. Federal 
Power Commission, 115 F. (2d) 385 (1940). Nor does such 
a finding “ require ” East Ohio to submit to either cer¬ 
tificate or other regulation under the Natural Gas Act. As 
Circuit Judge Simons said (115 F. (2d), 389): 

“The statute confers no authority upon the Com¬ 
mission to enforce its directions, save by application 
to a Federal Court, and upon such application, the 
respondents [East Ohio] would have full opportunity 
to contest the validity of the order.* ’ 

It is not insignificant that in ten years the FPC has never 
taken steps to enforce against East Ohio either its nu¬ 
merous orders and directions to all “natural-gas com¬ 
panies” or its orders specifically directed to East Ohio. 

“Questions Presented” 

(FPC B. 9) 

Here the FPC states, in the form of a question, its 
simple theory of power: because East Ohio transports 
natural gas in interstate commerce in some of its lines, 
although solely for its own purposes, it is a “natural-gas 
company” subject to FPC jurisdiction. This may be called 
the “stub-line” theory of FPC jurisdiction. 



On this theory the entire natural gas industry in the 
nation becomes subject to FPC regulation. This is so be¬ 
cause once this “stub line” theory is established the FPC 
can subsequently prove that every major natural and mixed 
gas distributing company in the United States has one or 
more lines, where it connects with interstate pipe lines, 
in which mechanically gas moves for some miles or at least 
some feet in interstate commerce. It is neither safe nor 
economical for the great interstate pipe line companies to 
build and operate their lines in thickly populated sections. 

“ARGUMENT” 

“I 

“Petitioner is engaged in the transportation of natural 
gas in interstate commerce and is a ‘natural-gas com¬ 
pany’ within the meaning of the Natural Gas Act’ ’ 

(FPC B. 12-33) 

Let us see what the FPC urges in support of its “stub 
line” theory which extends FPC power to include distribu¬ 
tion companies practically everywhere. 

A. It is said (FPC B. 12-14) that the provisions of the 
Natural Gas Act apply in the disjunctive to either the in¬ 
terstate transportation or the interstate sale of natural gas, 
and Sections 1(b) and 2(b) are cited. East Ohio has never 
claimed that there is no disjunctive in these two sections. 
But that hardly tells the whole story. Even as to interstate 
sales it is clear from other provisions of the Act that the 
FPC has no authority over interstate sales of natural gas 
to industrial users. Panhandle Eastern Pipe Line Com¬ 
pany v. Public Service Commission of Indiana, 332 U. S. 
507 (1947). This case did not consider or decide the ex¬ 
tent to which companies transporting but not selling 
natural gas in interstate commerce are subject to the 
jurisdiction of the FPC. As will appear later, in uphold¬ 
ing the power of the states to regulate industrial sales in 
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interstate commerce it followed precisely the line of reason¬ 
ing which we urge upon this Court as indicative of the 
intention of Congress not to confer upon the FPC jurisdic¬ 
tion over local distributing companies merely because 
mechanically there is some interstate movement of gas 
in their lines. 

B. It is said (FPC B. 14-18) that East Ohio is en¬ 
gaged in transportation of natural gas in interstate com¬ 
merce within the meaning of the Natural Gas Act. Ad¬ 
mittedly some of East Ohio’s lines move gas in interstate 
commerce, but is that carriage such that Congress in¬ 
tended complete regulation of East Ohio by the FPC? 

To escape the inevitable conclusion that Congress ob¬ 
viously did not intend the FPC to have jurisdiction over 
local distributing companies like East Ohio the FPC in its 
brief here propounds a new legal theory. This is that in 
the light of the legal situation “existing at the time” of 
passage of the Natural Gas Act, East Ohio’s operation 
of its “distribution lines,” as the Supreme Court termed 
its high pressure lines (FPC B. 15) up to the point where 
the gas passes into the “supply mains,” is “essentially 
national in character and thus beyond the power of the 
states” to regulate (FPC B. 17). 

In support of its claims the FPC discusses East Ohio 
Gas Company v. Tax Commission of Ohio, 283 U. S. 465 
(1931), and later similar cases. This case did no more 
than hold “that the furnishing of gas to consumers in 
Ohio municipalities by means of distribution plants to 
supply the gas suitably for the service for which it is in¬ 
tended is not interstate commerce but a business of purely 
local concern exclusively within the jurisdiction of the 
state ’f (p. 471). The Court also said that the interstate 
movement of natural gas from West Virginia up to some 
unspecified point in the distribution system is interstate 
commerce—which is undoubtedly true. But it did not dis¬ 
cuss in that case, or in any of the other cases here cited 
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by the respondent, the power of the state to regulate that 
interstate commerce. It had held in Missouri v. Kansas 
Gas Company, 265 U. S. 298 (1924), that the business of 
transporting the gas into a state and there selling it to 
distributing companies was interstate commerce of a 
character that the states could not regulate. However, 
prior to 1938 when the Natural Gas Act was passed no deci¬ 
sion of the Supreme Court had held that the mere con¬ 
tinuance of an interstate movement in the lines of a local 
distributing company of out-of-state gas could not be 
regulated by the state as a part of the activities of the 
local distributing company. 

It was specifically decided in Pennsylvania Gas Com¬ 
pany v. Public Service Commission, 252 U. S. 23 (1920), 
that even though the interstate movement of natural gas 
continued in distribution lines, nevertheless the state could 
regulate the rates and presumably the local service; and 
the Court in that case laid down the general principles 
governing the extent to which local regulations of inter¬ 
state commerce in natural gas might go. It said (252 
U. S. 29-30): 

“In dealing with interstate commerce it is not in 
some instances regarded as an infringement upon the 
authority delegated to Congress, to permit the States 
to pass laws indirectly affecting such commerce, when 
needed to protect or regulate matters of local interest. 
Such laws are operative until Congress acts under its 
superior authority by regulating the subject-matter for 
itself. In varying forms this subject has frequently 
been before this court. The previous cases were fully 
reviewed and deductions made therefrom in the Minne¬ 
sota Rate Cases , 230 U. S. 352. The paramount au¬ 
thority of Congress over the regulation of interstate 
commerce was again asserted in those cases. It was 
nevertheless recognized that there existed in the States 
a permissible exercise of authority, which they might 
use until Congress had taken possession of the field of 
regulation. After stating the limitations upon state 






. 8 

authority, of this subject, we said (p. 402): ‘But with¬ 
in these limitations there necessarily remains to the 
States, until Congress acts, a wide range for the per¬ 
missible exercise of power appropriate to their terri¬ 
torial jurisdiction although interstate commerce may 
be affected. It extends to those matters of a local 
nature as to which it is impossible to derive from the 
constitutional grant an intention that they should go 
uncontrolled pending Federal intervention. * * *’ ” 

This doctrine was reasserted and applied in Panhandle 
Eastern Pipe Line Company v. Commission , 332 U. S. 507 
(1947). While the case relates to state jurisdiction over 
sales and not over transportation of natural gas, the rea¬ 
soning applied by the Court requires the holding here that 
East Ohio is not subject to FPC jurisdiction. 

Without quoting extensively, the Panhandle case 
clearly makes these holdings: 

(1) The Natural Gas Act was carefully framed so as 
not to assert all of the jurisdiction Congress has over in¬ 
terstate commerce but to limit FPC jurisdiction to those 
situations where the state under existing law had no power 
of regulation. 

(2) “Mechanical considerations [as to what is inter¬ 
state commerce] are no longer effective” to determine the 
states’ regulatory powers over a field of interstate com¬ 
merce unoccupied by Congress (p. 512). The real test of 
state power is whether local or national interests dominate, 
a criterion which is known as the Cooley formula. 

(3) In applying the Cooley formula the Court weighed 
carefully the local interests in the regulation of sales to 
industrial consumers with the national interest in such 
sales (pp. 522 et seq.) and found that the local interest was 
dominant. 

A similar comparison of local versus national interests 
in this case is determinative. East Ohio has no rates or 
service that are not purely local. The FPC does not claim 
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that it can regulate either. If East Ohio desires to aban¬ 
don some of its transmission lines or add others this affects 
only its local service. Regulation of its' accounting and of 
its depreciation rates is not of the slightest national in¬ 
terest. Both of these matters again can only affect local 
rates and service. In fact, in its entire brief the FPC has 
not been able to name a single national interest in this or 
similar local companies. Instead its whole claim is that 
solely by reason of the mechanical transportation of gas 
in interstate commerce Congress intended the FPC to have 
jurisdiction. 

From this balancing of local versus national interests 
it follows that when the Natural Gas Act was passed the 
State of Ohio had complete power to regulate the rates, 
service, security issues and all the activities of East Ohio. 
Of course it could not by such regulation stop the flow of 
interstate commerce or directly impose undue burdens upon 
it. That aspect, however, requires consideration only when 
the state attempts an improper regulation. Continental 
Baking Co. v. Woodring , 286 U. S. 352 (1932). 

It also follows that there w r as here no gap in the 
regulation of these local companies, including their inci¬ 
dental transmission of gas in interstate commerce, for the 
Natural Gas Act to fill. In practice the states were regu¬ 
lating fully all activities of these local utilities even though 
there was some interstate movement of gas in their lines. 
That East Ohio was fully regulated is shown in detail in 
x East Ohio’s initial brief (pages 6-8, 23-27). 

Accordingly Congress declared in the Natural Gas Act 
an intention to regulate the “business” of transportation 
having interstate public utility service aspects such as a 
company transporting natural gas in interstate commerce 
for hire or for sales for resale. It also, in excluding from 
the jurisdiction of the FPC “other transportation,” 
clearly meant such incidental transportation in interstate 
commerce as a local distributing company might neces- 
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sarily engage in. Finally, it excluded FPC jurisdiction 
over “the local distribution of natural gas’ 7 and also— 
and solely in this case—over “the facilities used for such 
distribution.” No reference to facilities, for example, is 
made in excluding either the production or the gathering 
of natural gas although both, of course, require “facilities.” 
Obviously something more was excluded from FPC juris¬ 
diction than the mains and services in city streets. 

Plainly it was never the intention of Congress to con¬ 
fer jurisdiction over any part of the service, properties or 
the activities of these essentially local companies even 
though mechanically for greater or less distance they do 
continue an interstate movement of natural gas in their 
lines. 

C. It is argued (FPC B. 19-25) that East Ohio is 
not engaged in “other transportation” and its pipe lines 
are not “facilities used for” local distribution within the 
meaning of Section 1(b). 

Under this heading we find the claim that Section 
1(a) gives “a precisely accurate description of” East 
Ohio’s transportation operations. This conclusion is 
reached by the simple device of inserting several asterisks 
in lieu of the words “and selling” and the words “and 
the sale thereof” as they appear in the statute. What Sec¬ 
tion 1(a) does give is a “precisely accurate description of” 
the typical interstate natural gas pipe line company which 
transports and sells to distributing companies for sale to 
the public. If anything is clear it is that East Ohio is not 
such a company. 

Adverting to “facilities used for” local distribution 
the FPC argues that East Ohio’s views would “apparently 
lead to exemption of interstate transportation all the way 
back to the point of production.” This argument assumes 
that the Natural Gas Act was passed in a factual vacuum. 
The very Federal Trade Commission report cited in Section 
1(a) showed that the natural gas industry was comprised 
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of a great variety of companies. Among them were numer¬ 
ous distributing companies within the various states, like 
East Ohio, which extended lines for more or less distance 
from city limits to connect with interstate transporters 
and sellers of natural gas. These local distributors were 
of course not to be subject to FPC regulation. The Act 
contains apt language to exclude them. 

It is only East Ohio and local distributing companies 
like it that can state that their connecting pipe lines are 
facilities used for local distribution. The function of the 
facilities of an interstate pipe line is of course to transport 
and deliver gas to distributing companies. It is obviously 
not engaged in local distribution, nor does it use its facili¬ 
ties for that purpose. 

In connection with the “but” clauses the FPC stresses 
the House Report (Rep. No. 709). Observe that the gist of 
the House Report comment is that the matters excluded 
by the “but” clause in Section 1(b) “could not be said 
fairly to be covered by the language affirmatively stating 
the jurisdiction of the Commission” (FPC B. 22). 

Indeed it is true that on any fair interpretation, par¬ 
ticularly in the light of the policy declaration in Section 
1(a), East Ohio and similar distributing companies were 
not intended by the general language of Section 1(b) to 
be regulated federally as companies engaged in the trans¬ 
portation of natural gas in interstate commerce. That is 
not their business. However it is apparent from the 
FPC’s persistence in attempting to subject East Ohio to 
its jurisdiction that the House Report wisely concluded 
that what was a fair interpretation of Congressional in¬ 
tent should not be left unstated. Its “but” clause should 
be sufficient to preclude attempts such as the FPC makes 
here to say that what Congress had in mind when it passed 
the Natural Gas Act in 1938 was not the concept as to 
the meaning of statutory language recognized by the Su- 
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preme Court in the familiar The Pipe Line Cases, 234 
U. S. 54S (1914), but what a divided court thought the 
same general words meant in the case of Champlvn Refin¬ 
ing Company v. United States, 329 U. S. 29, in 1946. 

D. Finally the FPC says (FPC B. 25-33) that the pro¬ 
visions of the Natural Gas Act and its legislative history 
both show that Congress intended to regulate interstate 
transportation “in order to fill the gap in State regula¬ 
tion.” 

We agree. As we have pointed out, there was no gap 
in State regulation of East Ohio’s properties and activities 
or in State regulation of other like distributing companies. 

For example, the Ohio Commission does not need FPC 
help to determine a so-called city gate rate for East Ohio. 
It has repeatedly and effectively done so. Jt. App. 4-5, 
24-25; The East Ohio Gas Co. v. Public Utilities Commis¬ 
sion of Ohio, 133 0. S. 212, 12 N. E. (2d) 765 (1938); The 
East Ohio Gas Co. v. Public Utilities Commission of Ohio, 
City of Cleveland v. Public Utilities Commission (Two 
Cases), 137 0. S. 225, 28 N. E. (2d) 599 (1940); The East 
Ohio Gas Company v. City of Cleveland, 56 P. U. R. (N. S.) 
73 (1944). 

The FPC’s “legislative history” argument (FPC B. 
31-32) is the strange one that since the tax case of East 
Ohio Gas Co. v. Tacc Commission of Ohio, 283 U. S. 465 
(1931), was mentioned several times in a brief of an 
FPC solicitor and East Ohio described in the Federal 
Trade Commission’s general report on the natural gas in¬ 
dustry in the United States that therefore East Ohio was 
specifically intended to be subjected to FPC jurisdiction. 
That it was obviously not conceived by the chief proponents 
of the legislation to include East Ohio is apparent from 
the testimony in 1937 of Mayor (now Mr. Justice) Burton 
of Cleveland in the House Hearings on H. R. 4008 (75th 
Cong., 1st Sess.) which later became H. R. 6586 and was 
subsequently passed as the Natural Gas Act. 
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In a statement too lengthy for full quotation he ex¬ 
plained the situation existing in Cleveland. He referred 
to East Ohio repeatedly as a “distributing company” and 
a “local company.” He said that the Ohio Commission 
had full jurisdiction over it and all its operations and that 
no difficulty in the fixing of rates was encountered until it 
came to the Ohio River where East Ohio purchased gas 
from its affiliate, Hope Natural Gas Company. He added 
that even there by consent the Ohio Commission had been 
able to go into West Virginia and investigate the property 
and operations of the Hope Company but that it ought not 
to be dependent upon consent and that Hope’s rates should 
be regulated by the Act. 

Finally he said: 

“And I think there should be inserted in section 
5 (b), if that language is not broad enough, authority 
for the Federal Power Commission to make an ex¬ 
amination of property which is without the jurisdic¬ 
tion of the State; that the State could call upon the 
Federal authority to make an examination in another 
State of a company’s records, which company came 
into the State, where the property is outside of the 
State, I think it would be a proper application to the 
Federal authority to have it assist in the investigation 
of the interstate company as bearing upon the State 
case, securing data outside the State itself.” (Hear¬ 
ings on H. R. 4008 at 50.) 

Observe that in Mayor Burton’s mind East Ohio was 
only what it has always claimed to be—a local distributing 
company fully regulated by Ohio—and that the proposed 
FPC regulation was to be of Hope Natural Gas Company 
and other interstate companies supplying gas to local com¬ 
panies. 

As to what the FPC says is “a most significant por¬ 
tion of the legislative history” (FPC B. 32-33) we note 
the actual facts on the predecessor bill referred to (H.R. 
5423, 74th Cong., 1st Sess.) and the proposed amendment 
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by Mr. Benton, counsel for the National Association of 
Railroad and Utilities Commissions: 

1. H.R. 5423 was the House bill which was ultimately 
passed as the Public Utility Act of 1935, 49 Stat. 803 
(1935), 15 U. S. C. Sec. 79. In its bill form it contained 
a Title III providing for the regulation of natural-gas 
companies. This Title III was dropped by Congress dur¬ 
ing the progress of the bill to final enactment on August 
26, 1935. The Natural Gas Act itself was not enacted until 
June 21, 1938 and, as we have seen, resulted from a bill 
before the House known as H. R. 6586, originally introduced 
by Congressman Lea as H.R. 4008. 

2, In Title III of H.R. 5423 a method of stating the 
jurisdiction of the FPC over gas companies was proposed 
which is entirely different from that which was used in 
the Natural Gas Act. This method is one which now ap¬ 
pears in Section 201(e) of the Federal Power Act (origi¬ 
nally Title II of H.R. 5423) which reads as follows (15 
U. S. C. Sec. 201(e)): 

! “(e) The term * public utility’ when used in this 
Part or in the Part next following means any person 
who owns or operates facilities subject to the juris¬ 
diction of the Commission under this Part.” 

In the proposed Section 301(b) in Title III of H.R. 
5423 it was provided among other matters: 

“Every person who owns or operates facilities subject 
to the jurisdiction of the Commission under this title 
shall be subject to the provisions of this title.” 

As to the facilities which were proposed to be subject 
to the jurisdiction of the Commission they included not 
only those used for interstate transmission or sale of 
natural gas but also {idem ): 

“* • • all facilities connected therewith as parts of a 
system of natural-gas transmission situated in more 
than one state, except facilities for the retail distribu¬ 
tion of natural gas, * * *” 
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It is obvious that this definition went so far that any size¬ 
able company engaged in the local distribution of gas would 
be subject to FPC jurisdiction. 

3. Accordingly, Mr. Benton was wholly correct in 
suggesting his proposed amendments to exempt local dis¬ 
tributing companies, such as East Ohio, from becoming 
subject to FPC jurisdiction merely because they had or 
connected with some facilities which might fall within the 
broad language of the proposed Section 301(b) of H.E. 
5423. 

4. When H.R. 6586 which became the Natural Gas Act 
was drafted this prior method which had been used in 
the 1935 Act was not used. Instead the present language 
of Section 1(b) of the Natural Gas Act was framed which 
makes the provisions of the Act apply to certain opera¬ 
tions rather than have jurisdiction of the FPC attach be¬ 
cause a natural-gas company might own one or more par¬ 
ticular facilities. It provides, as we have seen, that the 
provisions of the Act shall not apply to the ‘* local distribu¬ 
tion of natural gas or to the facilities used for such dis¬ 
tribution.’ J 

Indeed this history of H.R. 5423 which the FPC has 
cited shows, if anything in a prior bill which was dropped 
from consideration by Congress three years before can shed 
any light, that the insertion of the phrase “or to the facil¬ 
ities used for such distribution” was inserted in the 
Natural Gas Act to cover the situation where some of 
these facilities might be facilities carrying gas moving in 
interstate commerce as the Supreme Court had defined 
it but were actually used for local distribution, such as 
all of East Ohio’s lines. 
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“n 

“The orders involved do not exceed either 
statutory or constitutional limitations” 

“A. The orders involved do not exceed limitations 
in the Natural Gas Act” 

(FPC B. 33-37) 

The only arguments we can sift out of the FPC’s ex¬ 
panded repetition here of precisely what it argued in its 
Opinion No. 158 on the orders it made (J’t. App. 177-179) 
are: 

1. That Sections 8(a), 10(a) and 16 must be treated 
as if the jurisdictional limitations in Section 1 did not 
exist—which is a novel claim—and 

2. That Congress, in “the interest of consumers, in¬ 
vestors and the public,” intended purely accounting regu¬ 
lations of such distributing companies as East Ohio which 
connect with interstate pipe lines. 

Elsewhere in its brief the FPC has admitted that the 
purpose of the Natural Gas Act was “to fill the gap in 
State regulation” (FPC B. 25), and it devised one which 
did not and does not exist to support its assertion of 
federal authority over East Ohio. But it does not here 
claim, as it obviously could not, that the State of Ohio 
has not adequate authority to regulate East Ohio account¬ 
ing-wise, as it does, in “the interest of consumers, in¬ 
vestors and the public.” We also again observe that the 
consumers and the public interested in accounting regula¬ 
tion of East Ohio are solely the 2,000,000 Ohioans living 
in the 69 Ohio communities served by East Ohio. Perhaps 
the FPC thinks its system of accounts is superior to that 
of the Ohio Commission, but no one can seriously claim 
that Congress passed the Natural Gas Act in order to 
impose one system of accounts over another with the in¬ 
evitable result of making local residents in local communi¬ 
ties pay for the cost of compliance with both. 
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As to investors, long before the Natural Gas Act 
Congress specifically regulated in their interest by the 
Securities Act of 1933,48 Stat. 74 (1933), 15 U. S. C. §77(a), 
and the Securities Exchange Act of 1934, 48 Stat. 881 
(1934), 15 U. S. C. §78(a), to which East Ohio like all 
other business enterprises in the country is subject. 

“B. The orders involved do not exceed constitutional 
limitations” 

(FPC B. 37-40) 

The FPC does not attempt to answer East Ohio’s 
position that the demands it has made on East Ohio by its 
report and accounting orders are either for the purpose 
of local regulation or for the purpose of disclosing facts 
as an end in themselves, neither of which is permitted 
under the Constitution. Instead it cites Northwestern 
Electric Company v. Federal Power Commission, 321 U. S. 
119 (1944). In its quotation from this case it omits the 
immediately preceding sentences which show precisely why 
the Supreme Court said only certain inquiries were now 
open. These preceding sentences and their explanatory 
footnotes read as follows (321 U. S. 122-123): 

“The Commission’s power to prescribe a uniform 
system of accounting and to require Northwestern to 
keep accounts accordingly is not open to doubt. Its 
action was fully justified by the Act, 5 the relevant pro¬ 
visions of which are within the legislative power.® 
• • •>> 


“ 5 Sec. 201 (a), 49 Stat. 847, 16 U. S. C. §824 imposes reg¬ 
ulations upon interstate utilities-, §205, 49 Stat. 851, 16 
U. S. C. §824d gives the Commission authority to regulate 
rates, and §301 (a) requires the keeping of accounts by 
utilities and authorizes the Commission to make rules and 
regulations necessary or appropriate for the purposes of 
the administration of the Act. [Italics supplied.] 

“® Kansas City Southern Ry. Co. v. United States, 231 U. S. 
423; Norfolk & Western Ry. Co. v. United States, 287. 
U. S. 134; American Tel. & Tel. Co. v. United States, 299 
U. S. 232.” 
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Thus Northwestern Electric was an interstate utility 
whose rates and service were subject to FPC jurisdiction 
—like the pipe line companies to which the Natural Gas 
Act was intended to apply—and not a local distributing 
company like East Ohio whose rates and service are sub¬ 
ject only to State regulation. 

As to the due process clause, the FPC now says it is 
an “assumption” that East Ohio’s cost of compliance with 
the FPC orders would be between $1,500,000 and $2,000,000 
(FPC B. 38). This total cost was the direct testimony of 
East Ohio’s President (Jt. App. 25), and despite extensive 
cross-examination on every other point by the FPC staff 
he was not asked one question on this estimate. Nor did 
the FPC put on a staff witness, subject to cross-examina¬ 
tion, to testify on the basis of the FPC’s “experience with 
other companies with greater property investment” that 
“this estimate is considerably exaggerated” (FPC B. 38). 
The truth is the FPC did not dare cross-examine Mr. 
Robinson on this point or challenge this $1,500,000 to 
$2,000,000 cost by a witness of its own. It never was a dis¬ 
puted fact as in Labor Board v. Link-Belt Co., 311 U. S. 
584 (1941). The FPC’s disregard of the testimony in this 
instance is in itself a violation of the due process clause. 
Ohio Bell Telephone Co. v. Public Utilities Commission of 
Ohio , 301 U. S. 292 (1937). 

The truth further is that it matters not one whit to 
the FPC whether the cost to East Ohio and to Ohio con¬ 
sumers is $200 or $2,000,000. So long as it can extend 
its jurisdiction and power it will always say, as it says 
here, that “the expense of compliance is no more than 
one of the costs of legitimate governmental regulation which 
Petitioner must bear” (FPC B. 38-39). It is of course for 
this reason that courts must be zealous in applying Con¬ 
stitutional safeguards against arbitrary and unreasonable 
action by ambitious federal administrative agencies. 


19 


The arbitrary nature of the FPC’s position in this 
case is notably demonstrated by the fact that the State of 
Ohio and the Ohio Commission have from the beginning 
appeared, as they do now, to protest the uselessness of this 
expenditure which must in the end burden the Ohio gas 
consumers of which they and not the FPC are the statu¬ 
tory and Constitutional guardians. 

The extent of the FPC’s ambition to control from 
Washington the entire natural gas industry of the country, 
irrespective of course of what it costs local consumers to 
achieve that result, is nowhere better illustrated than in its 
final argument. It admits that if it gets jurisdiction over 
East Ohio it would be empowered under Section 7 of the 
Act to order East Ohio to establish physical connection of 
transportation facilities and sell natural gas to others. In 
support of the constitutionality of such action it cites its 
own Solicitor, Mr. DeVane, for authority (FPC B. 39). 

Actually, the following paragraph of Mr. DeVane’s 
1936 brief, which the FPC fails to quote, cites cases only 
to support the view that East Ohio is subject to some regu¬ 
lation. Nothing more was held by the Supreme Court in 
Federal Power Commission v. Natural Gas Pipeline Com¬ 
pany, 315 U. S. 575 (1942), which is also cited. That a 
limited regulation is consonant with due process, East Ohio 
does not deny; but it is plainly unconstitutional if the scope 
of that regulation is extended to require East Ohio to 
undertake a business it has never voluntarily undertaken 
and to sell natural gas in interstate commerce to local dis¬ 
tributing companies (see our initial brief, pp. 34-35). As 
to the Champlin Refining case, Mr. Justice Jackson there 
carefully pointed out that the Court was not approving the 
imposition of “the obligations of a conventional common 
carrier for hire” upon a private carrier. 

What the FPC wants as to East Ohio is not only juris¬ 
diction to control every aspect of its accounting for all of 
its properties and down to the last meter in the houses of 
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East Ohio’s 550,000 consumers, but to regulate and control 
East Ohio’s gas supply within Ohio. By ordering East 
Ohio to connect with and sell gas to other companies it 
'eould effectively control the disposition of gas in Ohio 
and hold power of life or death over the future development 
of the 69 Ohio communities served by East Ohio. FPC dis¬ 
patching of the natural gas of the country from Washing¬ 
ton is the inevitable end of its drive for power over the 
large local distributing companies of the country, like East 
Ohio, and was assuredly never intended by Congress when 
it passed the Natural Gas Act in 1938. 

We respectfully submit that in asserting full juris¬ 
diction over East Ohio the FPC is not confining itself to 
the gaps in State regulation which its authority was in¬ 
tended to fill but is seeking effective control and regulation 
of local distribution. This Congress specifically prohibited. 
We suggest that here, as in Border Pipe Line Company v. 
Federal Power Commission, decided by this Court on No¬ 
vember 22, 1948, the administrative body is attempting “to 
justify a claim to more authority” than Congress intended 
or than the language of its grant justifies. 

Respectfully submitted, 

William B. Cockley and 
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Washington 5, D. C., 
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